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No. 5825. 

112 West 59th Street Corporation, Appellant, 

i 

vs. 

David Burnet, Commissioner of Internal Revenue. 
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Docket No. 15297. 


112 West Fifty-ninth Street Corp., Petitioner, 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 


Appearances: j 

For Petitioner: J. C. Peacock, Esq., C. E. Koss, Esq., 
Benj. G. Paskus, Esq. 

For Respondent: E. M. Niess, Esq., R. S. Sc^tt, Esq. 

i 

I 

Docket Entries. 

1926. j 

Apr. 29. Petition received and filed. 

May 3. Copy of petition served on Solicitoij. 

May 3. Notification of receipt mailed taxpayer. 

June 15. Answer filed by Solicitor. 

July 28. Copy of answer served on taxpayer—assigned 
to General Calendar. j 

1928. 

June 29. Notice of hearing Oct. 4, 1928. 

Sept. 28. Motion for a 90 day continuance filed by tax¬ 
payer. Granted 9/29/28. j 

Dec. 6. Hearing set Jan. 9, 1929. 

1929. 

Jan. 3. Motion for transfer to reserve calendar filed 
by General Counsel. 1/5/29 granted. 

1—5825a 
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1929. 

Mar. 12. Hearing set April 22, 1929. 

Apr. 3. Motion to place on the reserve calendar filed 
by taxpayer. 4/4/29 granted. 

Apr. 5. Motion to place on the reserve calendar filed by 
General Counsel. No action necessary. 

Aug. 6. Hearing set 10/16/29. 

Oct. 9. Motion for 60 days continuance filed by tax- 
paver. 10/10/29 granted for hearing 12/ 
16/29. 

Dec. 16. Hearing held before Stephen J. McMahon, Di¬ 
vision 16, on merits. Submitted. Briefs due 
2/15/30. 

Dec. 21. Transcript of hearing 12/16/29 filed. 

1930. 

Feb. 13. Brief filed by taxpayer. 

Feb. 14. Motion for extension to March 1, 1930 to file 
brief filed by General Counsel. Granted 
2/14/30. 

Mar. 1. Brief filed by General Counsel. 

2 

1931. 

June 17. Findings of fact and opinion rendered—S. J. 

McMahon, Division 16. Judgment will be 
entered for respondent. 

June . 19. Decision entered—Stephen J. McMahon, Divi¬ 
sion 16. 

Dec. 16. Petition for review by District Court of Ap¬ 
peals with assignments of error filed by tax¬ 
payer. 

Dec. 16. Proof of service filed. 

Dec. 16. Statement of evidence lodged. 

Dec. 16. Notice of lodgment of statement of evidence 
with hearing notice 1/6/32 filed. 

1932. 

Jan. 6. Hearing had before Mr. Trammell on approval 
of statement of evidence; on petitioner’s mo¬ 
tion ordered continued one week. 

Jan. 6. Order that proceeding be continued to day 
calendar of Januarv 13, 1932 entered. 

Jan. 13. Hearing had before Mr. Sternhagen on ap¬ 
proval of statement of evidence; petitioner’s 

statement satisfactory. Referred to Mr. 

* 

McMahon, for approval. 
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1932. I 

Jan. 14. Statement of evidence approved and ordered 
filed. ! 

Feb. 12. Motion for extension of 60 days to prepare and 
transmit record filed by taxpayer. 

Feb. 13. Order enlarging time to April 14, 1932 for 
preparation of evidence and delivery of rec¬ 
ord sur petition for review entered. 

Apr. 8. Motion for enlargement of time for 90 days to 
prepare and transmit record filed by tax¬ 
payer. 

Apr. 11. Order enlarging time to July 13, 

ration of evidence and delivery of record 
entered. 

July 12. Motion for enlargement of time iov prepara¬ 
tion of evidence and transmission of record 
filed by taxpayer. j 

July 12. Order enlarging time to Oct. 13,1932 for prepa¬ 
ration of evidence and transmission and de¬ 
livery of record entered. 

Oct. 10. Agreed praecipe filed—proof of service thereon. 

Oct. 13. Order enlarging time to Nov. 12,19^2 for trans¬ 
mission and delivery of record sur petition 
for review entered. 

i 

3 Filed Apr. 29, 1926. 

I 

United States Board of Tax Appeals. 

Docket No. 15297. j 

i 

i 

112 West 59th Street Corporation, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. j 

i 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
(IT :CA:2117-7-60-D) dated March 5, 1926, and as a basis 
of its proceeding alleges as follows: j 

1. The petitioner is a New York corporation with no 
principal or other office. It may, however, be addressed 


19^2 for 


prepa- 


i 
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c/o Touche, Niven & Co., 80 Maiden Lane, New York City. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
March 5,1926. 

3. The taxes in controversy are income and profits taxes 

and penalty for 1921 and are for $24,465.03. 

4 4. The determination of tax set forth in the said 
notice of deficiency is based upon the following 

errors: 

(a) Holding that any part of a profit of $51,547.88 on 
the sale of real estate in 1921 was taxable income to the 
petitioner. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) The Beaumont Investment Trust, a Massachusetts 
trust, in 1919 bought a piece of real estate in New York 
City known as 112 West 59th Street, paying for it $440,000, 
assuming as part of the purchase price a mortgage on the 
property of $300,000, and paying the balance in cash. 

(b) One of the trustees shortly afterward was about to 
go abroad for an extended stay and his co-trustees were 
also constantly away from the citv or difficult to reach. As 
an early sale of the property was a contemplated possi¬ 
bility, and as such a sale might be seriously handicapped 
if not altogether lost bv delay which would result from 
having to send documents to Europe and to distant parts 
of the United States for execution, it became important to 
make arrangements for prompt execution of a sale agree¬ 
ment, deed, and other similar documents. 

(c) It was accordingly decided to organize a corpora¬ 
tion, of the kind commonly known as a “dummy” 

5 corporation, which, as agent for the trustees, would 
be in a position to promptly carry out their instruc¬ 
tions in the event of a sale. 

(d) The petitioner was accordingly organized for this 
purpose in November, 1919. It has never exercised any 
functions of anv kind other than carrying out the instruc- 
tions of the trustees in this particular manner. It had an 
authorized nominal capital of $1,000 and all of its capital 
stock was owned and held by the Beaumont Investment 
Trust. It has never possessed any books or financial rec¬ 
ords and never had any bank account, all payments and 
receipts being made directly by or to the Beaumont In¬ 
vestment Trust or its accredited representatives. Its offi- 
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i 

cers and directors were employees of attorneys of the 
Beaumont Investment Trust and had no interest whatever 
in the corporation itself. 

(e) For the purposes above mentioned the bare legal 
title of the real estate known as 112 W. 59f|h Street was 
transferred to the petitioner which held it entirely subject 
to the control of the Beaumont Investment 'trust and im¬ 
pressed with a trust for the benefit of the Beaumont In¬ 
vestment Trust. 

(f) In March, 1921, the real estate was sold at a profit 
which has been computed at $51,547.88. The petitioner 
and its officers had nothing whatsoever to | do with the 
transaction beyond the signing by its officers ; of the neces¬ 
sary legal documents. The proceeds of [the sale were 

6 paid directly into the Beaumont Investment Trust 
and deposited in its bank account. Th£ transaction 

was shown only on its books and the profits were included 
by it in its return of taxable income for that year. 

(g) The petitioner was but a part of the Beaumont In¬ 
vestment Trust and acted merely as its agenlj and subject 
in all things to its proper direction and control. 

6. The petitioner prays for relief from t^ie deficiency 
asserted by the respondent on the following, and each of 
the following particulars: ; 

(a) That it be held that in 1921 petitioner; had no tax¬ 
able income. j 

Wherefore petitioner prays that this Boaifd may hear 
and redetermine the deficiency herein alleged.j 

BENJAMIN G. PASKUS, Es^., 

128 Broad tea y, N eiv Y o rk j C it y; 

C. E. KOSS, Esq., ' 

128 Broadway , New York City; 

J. C. PEACOCK, Esq., ; 

Albee Building, W ashing ton, j D. C., 

Counsel for Petitioner. 

(Please send all communications to Mr. Peacpck.) 

7 State of New York, 

i 

County of New York, ss: 

j 

Charles G. Hoffman, hereby duly sworn, says that he 
is the Vice President of the petitioner above named; that 
he has read the foregoing petition, and is familiar with 


i 
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the statements contained therein, and that the facts stated 
are trne to the best of his knowledge, information and 
belief. 

(Sgd.) CHARLES G. HOFFMAN. 

Subscribed and sworn to before me this 27 dav of April, 
1926. 

(Sgd.) MARCIA C. MORSE, 

Notary Public. 

I 1 /* Treasury Department, Washington. 

Commissioner of Internal Revenue. 

IT CA 2117-7-60D. 

March 5, 1926. 

112 West 59th Street Corporation, 
c/o Touche, Niven & Co., 

80 Maiden Lane, New York City. 

Sirs: 

The determination of your income and excess profits tax 
liabilitv for the vear 1921, in connection with an examina- 
tion of your books of account and records, discloses a de¬ 
ficiency in tax amounting to $19,572.02, plus a 25% penalty 
of $4,893.01, as shown in the attached statement. 

In accordance with the provisions of Section 274 of the 

Revenue Act of 1926 vou are allowed 60 davs from the 

% * 

date of mailing of this letter within which to file an ap¬ 
peal contesting in whole or in part the correctness of this 
determination. Any such appeal must be addressed to 
the United States Board of Tax Appeals, Washington, 
D. C., and must be mailed in time to reach that Board 
within the 60 day period. 

Where a taxpayer has been given an opportunity to 
appeal to the Board of Tax Appeals and has not done so 
within the 60 days prescribed and an assessment has been 
made, or where a taxpayer has appealed and an assess¬ 
ment in accordance with the final decision on such appeal 
has been made, no claim in abatement in respect of any 
part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
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i 

Washington, D. C. for the attention of IT QA 2117-7-60D. 
In the event that you acquiesce in a part of the determi¬ 
nation, the agreement should be executed with respect to 
the items agreed to. 

Respectfully, 

D. H. EjLAIR, 

Commissioner, 
By C. R. NASH. 
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Statement. 

IT CA 2117-7-60D. 


March 6, 1926. 


In re 112 West 59th Street Corporation, c/o Touche, Niven & Co., 80 Maiden 
Lane, New York City. 

1921 Deficiency in Tax. i _ $19,572.02 


25% penalty. 


4,893.01 


Total. i.... $24,465.03 

i 

Your tax liability has been computed on the basis of the. Revenue Agent’s 
report which has been examined and approved as rendered with the exception 
of the fact that the Revenue Agent did not assert the 25% penalty for delinquency 
in filing your return when it was due. 

Computation of Tax 

Total profits tax Section 302.I_ $16,019.15 

Net Income... $51,547.88 

Less Profits Tax. 16,01^. 15 

-j- 

Balance subject to tax at 10%. $35,52$.73 

Amount of tax at 10%. I... 


Total tax assessable. 
Original tax.. 


3,552.87 

$19,572.02 

None 


Deficiency. J... $19,572.02 


25% penalty. 


4,893.01 


Total. I... $24,465.03 

Inasmuch as the 25% penalty asserted herein is not a deficiency within the 
meaning of Section 273 of the Revenue Act of 1926, the right 0f appeal, as pro¬ 
vided above, applies only to the deficiency in tax. 

9 Filed June 15/26. j 

United States Board of Tax Appeals. 

Docket No. 15297. 

i 

Appeal of 112 West 59th Street Corporation, 80 Maiden 

Lane, New York, N. Y. | 

i 

Answer. 

The Commissioner of Internal Revenue, by Iris attorney, 
A. W. Gregg, General Counsel, for answer to'the petition 
of this taxpayer, admits and denies as follows :j 
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1. Admits the allegations contained in paragraph 1. 

2. Admits the allegations contained in paragraph 2'. 

3. Admits the allegations contained in paragraph 3. 

4. Denies that the Commissioner has committed error as 
alleged in paragraph 4 of the petition. 

5. With reference to the allegations contained in para¬ 
graph 5, admits, denies and alleges as follows: 

(a) Admits that the Beaumont Investment Trust, a 
Massachusetts trust, in 1919 bought real estate in New 
York City known as 112 West 59th Street, paying for it 
the sum of $440,000.00. 

(b) Specifically denies the allegations contained in sub¬ 
division (b) of paragraph 5. 

(c) Specifically denies the allegations contained in sub¬ 
division (c) of paragraph 5. 

(d) Admits that the taxpayer was duly organized as a 
corporation under the laws of the State of New York 

10 in the year 1919. Admits that all of its capital stock 
was transferred to the Beaumont Investment Trust 
in consideration of a transfer to the taxpayer of that piece 
of real estate known as 112 West 59th Street. 

(e) Specifically denies the allegations contained in sub¬ 
division (e), except to admit that there was transferred to 
the taxpayer from the Beaumont Investment Trust the real 
estate known as 112 West 59th Street. 

(f) Admits that in March, 1921, the said real estate was 
sold at a profit of $51,547.88. Specifically denies each and 
every other allegation contained in subdivision (f). 

(g) Specifically denies the allegations contained in sub¬ 
division (g). 

Denies generally and specifically each and every allega¬ 
tion contained in paragraph 5 of the taxpayer’s petition 
not hereinabove expressly admitted to be true. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GREGG, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

GEORGE G. WITTER, 

Special Attorney , 

Bureau of Internal Revenue. 
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david burnet, commr. of int. revenue. 

11 A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

i 

23 B. T. A., —. 

I 

United States Board of Tax Appeals. 

! 

Docket No. 15297. ! 

j 

112 West 59th Street Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

I 

Promulgated June 17, 1931. j 

I 

Held, upon the evidence, that the petitioner issued its 
entire stock to an investment trust as part payihent for cer¬ 
tain real property, that there was no resulting trust in 
favor of the investment trust, and that upon thb subsequent 

sale of the property, the profit is taxable to petitioner. 

I 

J . C. Peacock, Esq., and C. E. Koss, Esq., for the 
petitioner. 

E. M. Niess, Esq., and Ralph S. Scott, Esq., for the 
respondent. 

i 

This is a proceeding for the redeterminatibn of a de¬ 
ficiency in income and profits taxes asserted against the 
petitioner for the year 1921 in the amount of $19,572.02. 
The respondent also asserted against the petitioner a 25 
per cent penalty in the amount of $4,893.01, for delinquency 
in filing the return for 1921. 

In his petition, the petitioner alleges that the!respondent 
erred in determining the deficiency in holding that any part 
of the profit of $51,547.88 on the sale in 1921 of real estate 
located at 112 West 59th Street, New York Cify, was tax¬ 
able income to the petitioner. ; 

2—5825a ! 
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In 1918 Louis D. Beaumont created the Beaumont In¬ 
vestment Trust and was the principal trustee. Most 

12 of his time is spent abroad, but he has negotiated on 
behalf of the Beaumont Investment Trust a number 

of transactions in this country through agents. Between 
October 1, 1919 and December 31, 1919, these transactions 
included the purchase of several blocks of stock and some 
real estate located at 112 West 59th Street, New York Citv. 
The profit from the later sale of this real estate is the sub¬ 
ject of controversy in this proceeding. At the time this 
property was acquired and until it was sold in 1921 it was 
subject to a first mortgage of $300,000. 

The books of the Beaumont Investment Trust, from the 
time it was created, have been kept by Touche, Niven & Co., 
a firm of accountants. 

The petitioner was organized under the laws of the State 
of New York on or before December 12, 1919. Its officers 
were Frederick D. W. Searing, president; Charles G. Hoff¬ 
man, vice-president; and M. Victor Abraham, secretary- 
treasurer. They were employees of the law firm of Hose & 
Paskus. The above named officers were the incorporators 
of the petitioner. Searing and Hoffman each held two 
shares of stock of the petitioner and Abraham held one 
share, par value $100 per share. The authorized capital 
stock was $1,000, divided into 10 shares of $100 par value 
each. The certificate of incorporation, in stating the pur¬ 
pose of forming the petitioner, provides: 

The purpose or purposes for which it is to be formed are 
as follows: The corporation will engage in the business of 
buying, selling, exchanging and generally of dealing in and 
with and improving lands, lease holds and real estate, or 
anv interest therein. 

13 Of erecting and constructing houses, buildings or 
works of every description. 

Of making, entering into, performing and carrying out 
contracts for constructing, altering, decorating, furnishing, 
fitting up and improving buildings of every sort and kind; 
of advancing money to and entering into contracts and ar¬ 
rangements of all kinds with builders, property owners and 
others. 
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Of selling, leasing, letting, mortgaging or otherwise dis¬ 
posing of or encumbering lands, leaseholds, houses, build¬ 
ings and other property of the company, and &lso of under¬ 
taking and directing the management and sale of property, 
buildings and lands, and of transacting on Commission a 
general brokerage business in real estate aiid in placing 
mortgages on real estate. 

To the extent authorized by law, to purchase, sell and 
deal in personal property of every name and nature, but 
nothing herein is to be construed as intending to form a 
banking corporation or a corporation known hnd described 
as a monied corporation. 

The corporation will carry out all or any patft of the fore¬ 
going objects, either as principals or agents, lbssors or les¬ 
sees in conjunction with any other person, firm, association 
or corporation. 

j 

The certificate of incorporation further provides that 
“the amount of capital with which said corporation will 
begin business is five hundred dollars.” 

The petitioner obtained title to the real estajtc located at 
112 West 59th Street which the Beaumont Investment Trust 
had acquired, and in 1921 the petitioner conveyed title to 
the vendee when the property was sold. The corporate 
action of the petitioner necessary to authorize the peti¬ 
tioner to acquire the property is set forth in the 
14 minutes of a meeting of the board of directors of the 
petitioner held on December 13,1919, as jfollows: 

* * * * * * I # 

Whereas at a meeting of the incorporators of this com¬ 
pany held on December 13th, 1919, a resolution was unani¬ 
mously adopted accepting an offer made by Louis D. Beau¬ 
mont to sell and convey to this company premises known as 
112 West 59th Street, New York Citv, under conditions 

. . . . • # i 

more fully set forth in the said offer, if in the judgment of 
the Board of Directors an acceptance thereof seems ad¬ 
visable; and 

Whereas the said offer has been read to the $oard of Di¬ 
rectors, together with the resolution adopted at the meet¬ 
ing of the incorporators aforesaid; 

Now, therefore, be it 

Resolved that it is the unanimous judgment of this Board 
that said offer should be accepted and that the property 

i 

i 

i 


i 

i 


i 
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offered to be conveyed to the company is reasonably worth 
the purchase price asked for same; and be it 

Further resolved that the officers of the company be and 
they hereby are authorized and directed to accept said 
offer; to do any act or thing necessary or convenient; to 
cause proper assignment of said contract and to cause title 
to be taken, subject only to the encumbrances mentioned in 
said contract to be conveyed to the company and to cause 
the purchase price thereof to be paid, and further to issue 
or cause to be issued the entire capital stock of this com¬ 
pany to Louis D. Beaumont or his nominees all in accord¬ 
ance with the terms of the said offer; and be it 

Further resolved that after the conveyance of the said 
property shall have been accomplished, as aforesaid, the 
officers be and tliev herebv are directed to assume the man- 

•> V 

agement and control of the said property as in their judg¬ 
ment and discretion may seem proper; to employ 
15 such S-perintendent or other employees as may be 
necessary to properly take care of the said premises 
and to operate the same, and to do any and all necessary 
acts or things that mav be from time to time necessarv, or 
expedient in the proper management, control, supervision 
and safeguarding of the said property. 

On January 2, 1920, the law firm of Rose & Paskus wrote 
a letter to Louis D. Beaumont, c/o Commercial Investment 
Trust, New York, New York, in the following terms: 

In order to take title to the club house on 59th Street 
formerly occupied by the Deutsche Verin, we deemed it 
wise in your absence to organize a corporation known as 
112 W. 59th St. Corporation. The corporation was duly 
organized with a capital of $1,000.00. The officers and di¬ 
rectors thereof are as follows: Frederick D. \Y. Searing, 
Charles G. Hoffman, M. Victor Abraham. 

These persond are employees in our office whose resigna¬ 
tions are available at any time. The entire capital stock 
of the company has been issued to you in consideration of 
the assignment of the contract by you to the corporation. 

On January 3, 1920, Rose & Paskus wrote a letter to 
Louis D. Beaumont, Colombo, Ceylon, in the following 
terms: 
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Title to the Deutsche Verin Club house 911 West 59th 
Street closed on December 16,1919. Title wajs taken in the 
name of a corporation, namely, 112 W. 59th Street Corpora¬ 
tion, which was organized for that purpose \Vith a capital 
of $1,000, all of this stock being issued in your name. Just 
prior to the title closing, Mr. August returned jto New York, 
but was unable to take up with us the details of the matter 
due to a nervous indisposition. As a I consequence, 
16 this left the matter in a more or less Unsatisfactory 
shape because there was nobody to whom we could 
refer for definite instructions. Mr. Ittleson advised us that 
Mr. August had withdrawn from the purchase and that the 
entire transaction was to be concluded in vour'name onlv. 

* 1 » 

Recently Mr. Gilbert called upon us and stated that he 
was negotiating to sell the property to the Aero Club at a 
price which would equal its cost to you, including fees, inter¬ 
est, etc. Mr. Gilbert stated to us that he believed such was 
vour intention. Immediately afterwards we Igot in touch 
with Mr. Ittleson and Miss Burke of your office, both of 
whom advised us that it was their belief that Mr. Gilbert’s 
suggestion was in line with vour desires. As a result we 
have advised Mr. Gilbert that we would close a! contract for 
the sale of the property to the Aero dub bht only upon 
condition that prior to the conveyance of title! pursuant to 
the contract we could secure your telegraphic authorization. 

We have heard nothing further concerning the matter 
since then, but if we do hear that the Aero Cl'ub is willing 
to enter into such an arrangement, we shall at once cable* 
you to that effect so that you may send us ybur personal 
authorization. 

In the event that the Aero Club does not purchase the 
property, we await suggestions from you as to [vour desires 
with reference to it. ! 

j 

Frederick D. W. Searing has never resigned 4 s president 
of the petitioner. He acted as a “dummy office!* ” of a num¬ 
ber of corporations, resigning as such to make jway for the 
real officers when his resignation was asked, j He, as an 
employee of the law firm of Rose & Paskus, dijd as he was 
told to do in such corporate matters. 

From the time the property in question was j acquired in 
1919 until it was sold in 1921 it was not rented^ but was in 
the charge of a caretaker. There were quite 4 number of 
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expenses incurred on this property during this time. 

17 The property in question was sold in 1921 at a 
profit of $51,547.88. On its return for the year 1921 

the Beaumont Investment Trust included as a part of its 
income the profit of $51,547.88 on the sale of the property 
in question and the tax was duly paid. On May 22, 1928, 
the Beaumont Investment Trust and the Commissioner of 
Internal Revenue entered into an agreement on Form 866, 
in pursuance of section 1106(b) of the Revenue Act of 1926, 
whereby they agreed that the determination and assessment 
made bv the Commissioner for the vears 1919 to 1925, in- 
elusive, against the Beaumont Investment Trust should be 
final and conclusive. 

Exhibits submitted in evidence, consisting of photostatic 
copies of pages of books of the Beaumont Investment Trust, 
show that the Beaumont Investment Trust carried in its 
ledger an account entitled “122 West 59th Street Corpo¬ 
ration—Capital Stock” and one entitled “112 West 59th 
Street Corporation—Current a/c.” These excerpts from 
the books show that there was capitalized in the accounts 
of the Beaumont Investment Trust an amount of $1,000 for 
10 shares of the capital stock of the petitioner and that 
the petitioner was charged in an open account receivable 
with an amount of $142,468.08, being the balance of the pur¬ 
chase price of the realty in question after deducting $1,000 
charged to the investment in the capital stock of the cor¬ 
poration, plus certain expenses, interest, etc., incident to 
the acquisition of the property. They show that in 

18 1921, when the property was sold, the investment in 
the capital stock of the petitioner was transferred to 

the open account receivable against the petitioner, that the 
proceeds of the sale were credited to this account receiv¬ 
able and that the resulting credit balance of $51,547.88 at¬ 
tributed on the books to the net profit on the sale of the 
property was then transferred first to an account called 
“miscellaneous profits” and, at the end of the year, from 
this account to the account reflecting income and expendi¬ 
tures of the Beaumont Investment Trust. 

Opinion . 

McMahon : 

The only issue raised in this proceeding is whether the 
profit realized upon the sale in 1921 of the real estate lo- 
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cated at 112 West 59th Street, New York City, was income 
to the petitioner. It is conceded by the petitioner that it 
held the legal title to the property, that it donveyed such 
title, that a profit of $51,547.88 resulted front the sale and 
that petitioner is not an exempt corporation, Jmt petitioner 
contends that it was organized as a ‘ i dummy?’ corporation 
for the sole purpose of holding the property in question, 
that it was an agent of, or trustee for, the peaumont In¬ 
vestment Trust in the holding and sale of this property, and 
that the profit was not income to petitioner bqt was income 
to the Beaumont Investment Trust. 

The respondent contends that petitioner obtained the 
property in consideration of the issuance of all its 

19 capital stock to the Beaumont Investment Trust, that 
petitioner received the profit from the; sale of such 

property, that petitioner subsequently distributed this profit 
to the Beaumont Investment Trust as a liquidating divi¬ 
dend, and that petitioner is, therefore, taxable on the profit. 

We may state at the outset that the petitioner has not 
presented us with any definite evidence as to lidw it obtained 
title to the property in question or as to the circumstances 
of the sale of the property in 1921. There isi no evidence 
as to any trust or agency agreement between the petitioner 
and the Beaumont Investment Trust, and we s^e no merit in 
petitioner’s contention that petitioner was ageht of or trus¬ 
tee for the Beaumont Investment Trust. Petitioner’s con¬ 
tention is that under the law of New York there was a re¬ 
sulting trust in favor of the Beaumont Investment Trust, 
based upon the hypothesis that the property w^s purchased 
with funds of the Beaumont Investment Trust although title 
was taken in the name of the petitioner. The jevidence be¬ 
fore us does not sustain this position. So far ai we are able 
to determine from the record the property was purchased 
by Louis D. Beaumont on behalf of the Beaurpont Invest¬ 
ment Trust, was later sold to petitioner in a formal man¬ 
ner and all the capital stock of petitioner was issued to the 
Beaumont Investment Trust in part payment therefor. Ap¬ 
parently the petitioner continued to owe the Beaumont In¬ 
vestment Trust a part of the purchase price. These facts 
distinguish the instant proceeding from the numerous cases 
of the courts of New York, cited by petitioner. 

20 Petitioner argues that the books of account of the 
Beaumont Investment Trust sustain its position. We 
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can not agree. If they are indicative of the true character 
of the transaction in question, we believe that they tend 
to support the holding of the respondent rather than the 
contention of the petitioner. We do not have before us the 
books of the Beaumont Investment Trust, but such excerpts 
as were put in evidence indicate that there was capitalized 
in the accounts of the Beaumont Investment Trust an 
amount of $1,000 for 10 shares of the capital stock of the 
petitioner and that the petitioner was charged in an open 
account receivable with an amount of $142,468.08, being the 
balance of the purchase price of the realty in question after 
deducting $1,000 charged to the investment in the capital 
stock of the petitioner, plus certain expenses, interest, etc., 
incident to the acquisition of the property. They show that 
in 1921, when the property was sold, the investment of the 
Beaumont Investment Trust in the capital stock of the pe¬ 
titioner was transferred to the open account receivable 
against the petitioner, that the proceeds of the sale were 
credited to this account receivable, and that the resulting 
credit balance of $51,547.88 attributed on the books 
21 to the net profit on the sale of the property, was then 
transferred, first, to an account called “miscellane¬ 
ous profits ”, and, at the end of the year, from this account 
to the account reflecting income and expenditures of the 
Beaumont Investment Trust. 

Frederick I). W. Searing testified at the hearing that he 
has never resigned as president of the petitioner, that he 
acted as a “dummy officer’’ of a number of corporations, re¬ 
signing as such to make way for the real officers when his 
resignation was asked, that he as an employee of the law 
firm of Rose & Paskus, did as he was told in such corporate 
matters, that he knows nothing of the business of the peti¬ 
tioner but presumes that it was organized to hold the prop¬ 
erty in question, that he permitted his name to be used as 
president, that he believes that once or twice he signed 
waivers of notices of meetings, that he probably signed, 
in 1921, the deed transferring title to the property in ques¬ 
tion, that he knows nothing of any assets or books of ac¬ 
count of the petitioner, that he does not know how petitioner 
obtained title to the property, and that he does not know 
whether or not petitioner received the proceeds from the 
sale of the property in question. 
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22 The evidence tends to indicate that petitioner was 
formed for the sole purpose of taking title to the 
property in question, but the fact remains that petitioner 
was a legal entity separate from its stockholder, the Beau¬ 
mont Investment Trust. It is our opinion thait we may not, 
in this proceeding, ignore the separate corporate identity of 
the petitioner. See Regal Shoe Co., 1 B. T. I A. 899; Wal¬ 
dron Co., 2 B. T. A. 715; and Broadway Strand, Theatre Co., 
12 B. T. A. 1052. In the last cited case we stated in part: 

* * The mere fact that Gleichman owned! or controlled 

the entire capital stock did not dissolve the corporation, nor 
did the failure to hold corporate meetings or!declare divi¬ 
dends impair its existence. It was impossible to conduct 
the business without the corporation for it held the lease on 
the theatre and owned all the property therein! Gleichman 
and his attorney both testify that the corporation was con¬ 
tinued in order to hold the lease and to relieve Gleichman 
from personal liability. Under these circurpstances, we 
hold that the income in question was that of thO corporation 
petitioner. Where a corporate cloak is resorted to for its 
business benefits, the burdens, if any, must! also be as¬ 
sumed. * * * 

! 

Section 230 of the Revenue Act of 1921 provides that 
there shall be levied, collected, and paid for each taxable 
year a tax upon the net income of every corporation. 

The separate existence and entity of the corporation is 
generally recognized and preserved by the coqrts. 

In Eisner v. Macomher, 252 U. S. 189, the Supreme Court 
stated in part: 

2.3 When a corporation earns profits, it receives money 
over the amount of its expenditures. Thje money be¬ 
longs to the corporation; the profits are the property of 
the corporation. If the corporation distributes its earn¬ 
ings in dividends, properly so-called, that is, in money, or 
in property in specie, the stockholder has realized a gain 
and that gain is income. The shareholder has simply his 
share, his interest, in the corporate enterprise. The cor¬ 
poration must, of course, pay its income tax upon its 
profits, but there is no income to the shareholder unless 
he receives it. His share interest is a capital interest. 

3—5825a 
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This distinction is not a form or technicality. It is a vital 
distinction inherent in corporate organization. The inter¬ 
est of the shareholder is a distinct interest. The profits 
of the corporation are not his profits. This distinction 
between the title of a corporation and the interest of its 
shareholders in the property of the corporation, including 
its earnings, has been authoritatively established. * * * 
(Italics supplied.) 

In People v. Williams, 198 N. Y. 54, 91 N. E. 266, the 
Court of Appeals of New York held that under the State 
law providing that every corporation shall pay an annual 
tax computed upon the basis of the amount of its capital 
stock “employed” within the State, the capital stock of 
a corporation represented by several pieces of real estate 
owned by it is “employed” and that the corporation is 
liable for the tax though it is reallv merelv a holding cor- 
poration for an individual, and is merely employing the 
property as he would have employed it had the title to the 
property remained in him. The court stated in part: 

It is argued that the statute should be construed so as 
to exempt the relator from this tax, because if we look be¬ 
hind the corporation to the owner, Senator Clark, he has 
received no advantage for which the tax might be said to 
be due. He has personally paid the tax upon the real 
estate, and also the organization tax for the corpo- 
24 ration, and it is contended that it is inequitable and 
unjust to require him to pay any more, inasmuch as 
he has received no equivalent from the state. The obvious 
answer to this argument is that he has chosen, for some 
undisclosed reason which he denominates his personal 
convenience, to transfer his property to a corporation 
which appears to be employing that property just as he 
would employ it if the title remained in himself, and that 
when capital is thus employed, the Legislature of the state 
has commanded that it shall be taxed in this manner. 
There is no apparent hardship in compelling a person to 
pay for employing his capital through an agency of a cor¬ 
poration, if he sees tit to organize one for his own con¬ 
venience. Even if there were, this would be a matter for 
the consideration of the Legislature, and not for the 
courts. 
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Sometimes the courts will ignore the corporate entity, 
but chiefly in cases of fraud. The exception to the general 
rule that the courts will not ignore the corporate entity 
is well stated by the United States Supreme ICourt in Me - 
Gaskill Co. v. United States , 216 U. S. 504, as follows: 

! 

Undoubtedly a corporation is, in law, a person 
or entity entirely distinct from its stockholders and offi¬ 
cers. It may have interest distinct from theirs. Their in¬ 
terests, it may be conceived, may be adverse! to its inter¬ 
est, and hence has arisen against the presumption that 
their knowledge is its knowledge, the counter presump¬ 
tion that in transactions with it when their interest is 
adverse their knowledge will not be attributed to it. But 
while this presumption should be enforced t4 protect the 
corporation, it should not be carried so far ias to enable 
the corporation to become a means of fraud! or a means 
to evade its responsibilities. A growing tendeincy is there¬ 
fore exhibited in the courts to look beyond the corporate 
form to the purpose of it and to the officers who are iden¬ 
tified with that purpose. 

i 

i 

25 The petitioner cites United States x.Jelenko , 23 
Fed. (2d) 511, decided by the United, States Dis¬ 
trict Court, District of Maryland. The facts in that case 
were, briefly, as follows: 

Jelenko and Rosenstock were partners in th<^ real estate 
business. For convenience, they formed a corporation to 
hold its real estate and certificates of stock injthe amount 
of $1,000 were issued to the partners in equal shares. No 
money was paid for this stock, and no otlief stock was 
ever issued. No director’s or stockholder’s meetings were 
ever held, no corporate books or records were] ever made 
or kept and no salaries or dividends were ever] paid. The 
corporation never was possessed of any money, unless, as 
the court says, a bank account referred to wajs in reality 
that of the corporation. All the capital deposited in this 
account was contributed by the partners, and the corpo¬ 
ration did not give in return therefore any evidence of 
indebtedness. The Commissioner attempted tjo hold the 
partners liable as transferees of the assets ofi the corpo¬ 
ration for the tax alleged by the Commissioner to be due 
from the corporation. 


i 
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In holding that the business was not that of the corpo¬ 
ration, that it received no income, that no tax was due 
from it, and that the partners were not liable for the as¬ 
serted liabilities, the court said in part: 

* * * The contention that it was in law the business of 

the corporation, and that the defendants were its stockhold¬ 
ers or creditors, can be maintained only if it is found that 
the money in the Old Town Bank belonged to the corpo¬ 
ration, and the books of account were its books, al- 
26 though kept in the name of the firm. Otherwise, 
the corporation was only a legal concept, a name 
to be used as a business convenience, with no means to 
conduct substantial transactions in real estate. But the 
facts in connection with the moneys on deposit and the 
books of account are not consistent with the theorv of 
corporate ownership. It would be, in the opinion of the 
court, a forced construction to hold that the mere grant 
of a corporate charter, and the occasional use of the cor¬ 
porate name, so changed the legal situation that the busi¬ 
ness became corporate in law, although the activities of 
the defendants were continued as theretofore in the part¬ 
nership relation. 

The case of United States v. Jelenko, supra , as far as 
we can determine, is not distinguishable from the instant 
proceeding, but we find ourselves unable to agree with 
the learned District Court. In the instant proceeding the 
corporation itself is contending that we should close our 
eyes to the fact that it was an entity separate from its 
stockholder. As stated in Broadway Strand Theatre Co., 
supra, where a corporate cloak is resorted to for busi¬ 
ness benefits, the burdens, if any, must also be assumed. 

We have not overlooked Stuart For sliay 9 20 B. T. A. 
537. In our view, it is distinguishable from the instant 
proceeding. 

The petitioner points to the facts that the Beaumont In¬ 
vestment Trust, in its return for the year 1921, reported 
the profits on the transaction in question and that it was 
taxed to it. However, we are bound by the principles of 
law set forth above and are constrained to hold that, irre¬ 
spective of whether a mistake has been heretofore made 
in respect of that tax, the petitioner is liable for the tax 
in question. 
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We conclude that the respondent did not err in taxing 
to the petitioner the profits of $51,54|.88. 

27 The propriety of the respondent’s action in as¬ 
serting against petitioner a 25 per cept penalty for 
failure to file a return for the year 1921 not being ques¬ 
tioned, and there being no evidence in this, regard, this 
action of the respondent is also approved. j 
Reviewed by the Board. 

Judgment will be entered for the respondent. 


28 Goodrich, dissenting: 

It seems clear to me that this corporation was a mere, 
“dummy” corporation, organized at the instance of and 
used by the Beaumont Investment Trust as agency to 
hold title to and facilitate the management anp sale of cer¬ 
tain real property, the beneficial interest and equitable title 
to which were held by the Trust. All of the capital stock of 
the corporation, which was merely nominal, \yas issued to 
and held by the Trust, with the exception of the qualifying 
shares which stood in the names of persons ini the offices of 
the attorneys employed by the Trust. These persons also 
served as “dummy” officers of the corporation, but had no 
part in the management of its affairs, this being done en- 

i ^ 

tirely by the Trust, or its attorneys at its request. All in¬ 
come received by this “dummy” corporation Was paid over 
to the Trust, which accounted for the same inj its own tax 
return. Under these facts, it is my opinion that the corpo¬ 
rate entity should be disregarded and that any income from 
the property held in the name of the corporation should be 
regarded as belonging to the Trust, and I therefore dissent 
from the opinion of the majority in this case. 8jee: Stewart 
For shay. 20 B. T. A. 537 ; and United States vj Jelenko •, 23 
Fed. (2d.) 511. j 

Black and Matthews agree with this dissent.! 

29 United States Board of Tax Appeals, Washington. 

Docket No. 15297. I 

i 

I 

112 West 59th Street Corporation, Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

Decision. 

\ 

Pursuant to the determination of the Board, ps set forth 
in its report promulgated June 17,1931, it is 


i 

i 
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Ordered and decided that there is a deficiency of 
$19,572.02 for the year 1921; together with a 25 per cent 
penalty in the amount of $4,893.01. 

Enter. 

(Signed) i STEPHEN J. McMAHON, 

Member. 

Entered Jun. 19, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

30 United States Board of Tax Appeals. Filed Dec. 

16, 1931. 

In the Court of Appeals of the District of Columbia. 

B. T. A. No. 15297. 

112 West 59th Street Corporation, Petitioner on Review, 

v. 

Commissioner of Internal Revenue, Respondent on 

Review. 

Petition for Review to' the Court of Appeals of the District 

of Columbia. 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 

Comes now 112 West 59th Street Corporation, by its at¬ 
torney, James Craig Peacock, and respectfully shows: 

The only issue in this case is whether a certain profit of 
$51,547.88 (as to the amount of which there is no contro¬ 
versy) realized in 1921 on the sale of real estate known as 
112 West 59th Street, New York City, belonged to and was 
therefore taxable income for that year to the petitioner, a 
dummy corporation which held only the record title, or to 
the Beaumont Investment Trust, the real and beneficial 
owner of the property. 

The respondent with full knowledge of the facts has al- 

readv taxed it in full to the Trust and has on that basis 
* 
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entered into a final closing agreement with the Trust. He 
has also determined that the full amount of tljiis same profit 
was also income to petitioner for 1921 and tjhat petitioner 
therefore owed a deficiency in income and profits taxes of 
$19,572.02 together with a 25% penalty in the amount of 
$4,893.01 for failure to file a return. The Board of Tax 
Appeals entered an order of redeterminatiop to the same 
effect, sustaining the Commissioner. 

The petitioner’s position is that it was merely a dummy 
corporation, and that in any event no part of the said profit 
of $51,547.88 belonged to or was income to it. As the entire 
amount redetermined as a deficiency is based on taxing that 
profit as income, there should therefore be a judgment of no 
deficiency and no penalty, the ad valorem penalty of course 
falling with the elimination of the proposed deficiency in 
tax. | 

The petitioner filed no return for 1921. It had no prin¬ 
cipal place of business or principal office or agency in the 
United States. A review by the Court bf Appeals of 
31 the District of Columbia of the Board]s decision in 
this matter is sought herein. Revenue! Act of 1926, 
Secs. 1002 (5), (c). j 

The petitioner alleges that in the record and in the pro¬ 
ceedings before the United States Board of Tax Appeals, 
and in the decision and order of redetermination entered by 
said Board, manifest error occurred to the prejudice of the 
petitioner, and the petitioner assigns the following errors 
in the said proceedings, decision, and order ujpon which it 
relies to reverse the said decision, and order of redetermina¬ 
tion, to wit: | 

1. The Board erred in failing to find as a fact that the 
petitioner did not to the knowledge of its president function 
in any way except to merely hold the title to the property 
known as 112 West 59th Street, and that he never knew of 
its having any assets or receiving any proceeds] from a sale 
or conveyance of the said property or keeping pny books of 
account. 

2. The Board erred in failing to find as a fjact that the 

said property was bought by or for the Beaumont Invest¬ 
ment Trust in 1919 for $440,000. j 

3. The Board erred in failing to find as a fact that Louis 
D. Beaumont paid for the said property on behalf of the 
Beaumont Investment Trust. 
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4. The Board erred in failing to find as a fact that the 
books of the Beaumont Investment Trust show the said 
property to have been purchased and paid for in 1919 by 
or through Louis D. Beaumont on behalf of the Trust. 

5. The Board erred in failing to find as a fact that the 
said property was sold in 1921 by the Beaumont Investment 
Trust. 

6. The Board erred in failing to find as a fact that the 
books of the Beaumont Investment Trust show the sale by 
it of the said property in 1921 for a profit of $51,547.88. 

7. The Board erred in failing to find as a fact that the 
books of the Beaumont Investment Trust show that on the 
sale by it in 1921 of the said property the balance of the 
selling price over and above the mortgages on the property 
was paid in cash to its attorney for the account of the 
Trust. 

8. The Board erred in failing to find as a fact that 
32 the said property was not rented during the period 
between its purchase in 1919 and its sale in 1921, and 
that the carrying charges and other expenses thereof dur¬ 
ing that period were paid by the Beaumont Investment 
Trust. 

9. The Board erred in failing to find as a fact that said 
carrying charges and expenses are entered as its own ex¬ 
penses on the books of the Beaumont Investment Trust. 

10. The Board erred in failing to find as a fact that the 

funds for the purchase of the property in 1919 were paid 

bv Beaumont in behalf of the Trust directlv to the law firm 
•> • 

through whom settlement was made and that on its resale 
in 1921 the proceeds were similarly paid by the law firm di¬ 
rectlv to the Trust. 

11. The Board erred in failing to find as a fact that all 
the accounts relative to the purchase, holding, and sale of 
the said property were duly carried on the books of the 
trust, and that the computation of the profit in the amount 
of $51,547.88 as reported by the Trust in its income tax re¬ 
turn for 1921 is taken without any change from the details 
in the Trust’s original journal entrv under date of Decem¬ 
ber 31, 1921. 

12. The Board erred in finding as a fact that the corpo¬ 
rate action of the petitioner necessary to authorize the peti¬ 
tioner to acquire the property is set forth in the minutes of 
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a meeting of the Board of Directors of the petitioner held 
on December 13, 1919, as quoted at length in its findings of 
fact. j 

13. The Board erred in failing to find as 3 , fact that on 

the contrary the minute book of the Board of Directors and 
of the stockholders of petitioner contains j no properly 
recorded action of either the directors or the stockholders 
authorizing either a purchase or sale of the $aid property 
by petitioner. ' j 

14. The Board erred in failing to find as a j fact that the 
minute book of the Board of Directors and jof the stock¬ 
holders of the petitioner contains only two Unsigned and 
partly ambiguous drafts of minutes for the first meetings 
of the incorporators and directors respectively, two 
properly signed waivers of notice of said respective meet¬ 
ings, and nothing more. 

15. The Board erred in failing to find that at! no time dur¬ 
ing the years 1919-1921 did the petitioner have, any legal or 
equitable title to nor any beneficial interest; in the said 

property. 

33 16. The Board erred in failing to fi^d as a fact 

that petitioner was what is commonly jknown as a 
dummy corporation. 

17. The Board erred in failing to find as a fact that 
under date of January 3, 1924, an internal revenue agent 
made a report on the Beaumont Investment Trust for the 
years 1919 to 1921 in which he recommended that the profit 
of $51,547.88 realized on the sale of the said property in 
1921 and reported as its own income by the Trust in its 
return for that year should be treated as income of the 
petitioner but that no change should be made in the amount 
of the income of the Trust and that the profit $51,547.88 
should be allowed to stay therein and be treated “as a 
liquidating dividend, therefore subject both to normal and 
surtax.” 

18. The Board erred in failing to find as ja fact that 
under the same date the same agent made a report on peti¬ 
tioner for the vear 1921 in which he recommended that the 
full amount of the same profit of $51,547.88 be also taxed to 
petitioner as income to it for the same year 1921 for which 
it had already been reported as income by the Trust. 

4—5825a j 
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19. The Board erred in failing to find as a fact that in 
audit letters of November 11, 1924, and January 13, 1925, 
to the Beaumont Investment Trust the respondent finally 
acted upon the said report and determined its taxes for the 
years 1919-1921, and accepted as originally made the return 
of the Trust for 1921 in which there was included as income 
to it the full amount of the profit of $51,547.88, and that 
this determination was one of those which were made final 
and conclusive by the closing agreement of May 22, 1928, 
as to which the Board did make a finding. 

20. The Board erred in failing to find as a fact that the 
respondent in an audit letter of October 28, 1924, and in the 
60 day deficiency letter of March 5, 1926, from which this 
appeal is taken, advised petitioner that its tax liability had 
been computed on the basis of the revenue agent’s report 
which had been examined and approved as rendered with 
the exception of the fact that the agent did not assert the 
25% penalty for delinquency in filing a return, and that in 
accordance with the agent’s report the income and profits 

taxes of petitioner for 1921 were determined on a 
34 net income of $51,547.88 consisting of the same profit * 
from the sale of the said property which has also 
been finally determined to be income in its full amount to 
the Trust. 

21. The Board erred in failing to find as a fact that no 
part of the said profit of $51,547.88 belonged to or was tax¬ 
able income to petitioner for 1921. 

22. The Board erred in failing to find as a conclusion of 
law that no part of the said profit of $51,547.88 belonged to 
or was taxable income to petitioner for 1921. 

23. The Board erred in ordering and deciding that there 
is a deficiency of $19,572.02, or any part thereof, for the 
year 1921. 

24. The Board erred in ordering and deciding that there 
is a 25% penalty in the amount of $4,893.01, or any part 
thereof, for the year 1921. 

25. The Board erred in not finding all the material facts 
established by the evidence. 

26. The Board erred in that its opinion and decision are 
not supported by its findings of fact. 

27. The Board erred in that its opinion and decision are 
unsupported by any evidence. 
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28. The Board erred in not finding and determining that 
there is no deficiency and no penalty for 1921. j 
Wherefore the petitioner prays that the decision of the 
United States Board of Tax Appeals in this ipatter be re¬ 
viewed by the Court of Appeals of the District pf Columbia, 
and that a transcript of the record be prepared in accord¬ 
ance with the law and the rules of said court and trans¬ 
mitted to the clerk of said court, and that j appropriate 
action be taken to the end that the errors complained of 
mav be reviewed and corrected bv said court. j 

JAMES CRAIG PEACOCK, 

Attorney for petitioner. 

35 District of Columbia, ss: 

i 

James Craig Peacock being dulv sworn sa\4 that he is 
attorney of record for the above named petitioner, that he 
has read the foregoing petition for review and is familiar 
with the statements therein contained, and that the facts 
therein stated are true to the best of his knowledge, in¬ 
formation, and belief. 

JAMES CRAIG PEACOCK. 

I 

Sworn and subscribed to before me this 10th day of 
December, 1931. i 

[seal.] MARGUERITE G. DAVIS, 

Notary Pithlic, D. C. 

i 

36 Filed Jan. 14, 1932'. I 

| 

In the Court of Appeals of the District of Columbia. 

i 

B. T. A. No. 15297. 

! 

j 

112 West 59th Street Corporation, Petitioner bn Review, 

i 

I 

v. 

Commissioner of Internal Revenue, Respondent on 

Review. j 

I 

Statement of Evidence. 

i 

| 

The above entitled case came on for hearing before the 
United States Board of Tax Appeals (Mr. Stephen Me- 
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Mahon, sitting as a division of the Board for that purpose) 
on December 16, 1929, whereupon, the following occurred: 

Testimony of Frederick D. W. Searing, Witness for 
Petitioners, on Direct Examination. 

I am an attorney at law, admitted to practice in the State 
of New York, and was in the employ of the law firm of Rose 
& Paskus from about 1916 to 1923 as managing attorney. 

T am the president, in name, of the petitioner corpora¬ 
tion. I have never performed any functions or duties as 
the president, but I was the president named in the 
organization papers. I am still the president; I have never 
resigned that I know of. I have not anv knowledge of what 
the business of the corporation is; I assume that it is hold¬ 
ing that property 112 West 59th Street. I never had any¬ 
thing to do with the business of that corporation; all I did 
was to permit my name to be used as president, and I 
believe a waiver of meetings once or twice was presented to 
me which I signed and I suppose that I signed the deed to 
that property back in 1921, being the president, but I do 
not have any clear recollection of it. Outside of that I do 
not know of anything I ever did. Except as I have just 
noted the corporation did not to my knowledge function in 
anv wav. I kne^ nothing about whether it had anv assets. 

I had no idea how this corporation acquired title to 112 
West 59th Street. I had nothing to do with the transac¬ 
tion. I was an employee of Rose & Paskus and the 
37 man who had charge of the corporation matters of 
that firm had something to do with the various trans¬ 
actions. When he wanted me to sign a paper as president 
lie would bring it in, such as a waiver or a deed as I have 
referred to, and I would look it over and get the general 
idea and sign the paper, but I had no personal knowledge 
of the transactions that would lead up to that signing of 
the paper. 

I do not know anything about whether this corporation 
ever received any proceeds of any sale or conveyance of 
that property. I have no knowledge of any books of the 
corporation. 

At this point petitioner’s counsel offered in evidence the 
minute book of 112 West 59th Street Corporation which was 
admitted in evidence as petitioner’s Exhibit No. 1. In an¬ 
swer to the presiding member’s question as to whether it is 
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necessary to consider all of the minutes in that book peti¬ 
tioner’s counsel stated that this evidence is more important 
for what it does not show than for what it doe$ show. 

Petitioner’s Exhibit 1 is a loose leaf book of blank pages 
containing the following in the order named, | and nothing 
more: 

Waiver of notice of first meeting of incorporators on De¬ 
cember 13,1919, at 2 p. m., signed by Frederick D. W. Sear¬ 
ing, Charles G. Hoffman, and M. Victor Abraham. 

Unsigned draft headed minutes of first meeting of incor¬ 
porators, December 13, 1919. j 

Waiver of notice of first meeting of Board iof Directors 
on December 13, 1919, at 1:30 p. m., signed by Frederick D. 
W. Searing, Charles G. Hoffman, and M. Victor Abraham. 

Unsigned draft headed minutes of first meeting of Board 
of Directors on December 13, 1919. j 

The pages thus headed minutes of the first meeting of the 
Board of Directors include the resolutions wtiich are set 
forth at length in the Board’s findings of fact.I The pages 
headed minutes of the first meeting of incorporators include 
the following: 

“It w’as duly moved, seconded and carried, that the prin¬ 
cipal office of the company be fixed at 200 West [72nd Street, 
in the borough of Manhattan, City, County and State of 
New York. j 

Upon motion duly made and seconded the following pre¬ 
ambles and resolutions were unanimously adopted 

Whereas said property is reasonably worth the considera¬ 
tion asked therefor; and j 

Whereas for the purposes of this corporation an accept¬ 
ance of the offer is deemed to be advantageous; j 
Now, therefore, be it 

38 Resolved that the offer of the said Loqis D. Beau¬ 
mont be and the same hereby is in all inspects ac¬ 
cepted by this corporation if acceptance thereof is approved 
by the Board of Directors; and be it further 

Resolved that the action of this meeting be brought to the 
attention of the Board of Directors at their first meeting 
after the date hereof.” 

i 

! 

Testimony of Mr. Searing, resumed: 

I do not know whether there are any other ,minutes in 
addition to those in the minute book. I do! not know 
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whether these are all of the minu-es. I do not know any¬ 
thing about the books of the corporation. 

(In answer to question as to whether at the time witness 
originally became president there was any understanding as 
to how long he should hold that office:) 

I was an officer in a number of corporations when first 
organized, known I suppose as a dummy officer. After the 
real officers who were going to act were decided on they 
would bring waivers in for me to sign; I would resign and 
the real officers would be appointed. That same thing tran¬ 
spired on a dozen different corporations at or about this 
time while I was connected with Rose & Paskus, and all of 
those transactions, including this one, were done with the 
idea that when resignation would be desirable or asked for 
I would sign it. T alwavs did. I have not been with that 
firm since 1923. I have no recollection of a resignation 
having been called for in this case. 

At this point the letters of January 2 and 3, 1920, from 
Rose & Paskus to L. D. Beaumont, which are reproduced 
in the Board’s findings of fact, were admitted in evidence 
as petitioner’s Exhibits Nos. 2 and 3 respectively. 

The witness was then execused, there being no cross ex¬ 
amination. 

39 Testimony of A. S. Connar, Witness for Petitioner, 

on Direct Examination. 

I am a public accountant and have been connected with 
Touche, Niven & Company for the past 10 years. I have 
kept the books and records of the Beaumont Investment 
Trust during all of those years and still keep them. 

(The witness at this point identified three books as the 
cash book, ledger, and journal of the Beaumont Investment 
Trust from the date of its inception in 1918 down to date 
and still in use, which three books were thereupon marked 
for identification.) 

These books contain entries with regard to the property 
at 112 West 59th Street, because it would naturally show 
on the books of the Trust as far as it was property that the 
Trust bought. 
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The following, on pages 24 and 25 of the j journal, were 
identified by the witness as the original entry, with relation 
to the purchase of the property 112 West 59th Street, and 
were thereupon admitted in evidence as petitioner’s Ex¬ 
hibit No. 7: j 

December 31st, 1919. 


Fisher Body Ohio Preferred.|... $63,700.00 

Goldwyn Picture Corporation, Capital stock.i... 78,087.60 

White Oil.L. 8,750.00 

U. S. Public Service 1st Preferred.L.. 5,000.00 

Permutit Co.[.. 600.00 

112 West 59th St. Corporation Capital Stock.. 1,000.00 

112 West 59th St. Corporation Current a/c.j.. 142,468.08 

Charitable Contributions. j, .. 40,000.00 

Administration Expense.i.. 6,500.00 


To Louis D. Beaumont.\.. $346,105.58 


To record the following Payments and Purchases made either by 
or through Louis D. Beaumont on behalf of Trust: 


Nov. 3, 1919. 
Nov. 3, 1919 

Oct. 11, 1919. 
Dec. 15, 1919. 
Nov. 6, 1919. 
Dec. 11, 1919. 
Dec. 24, 1919. 

Oct. 9, 1919. 
Oct. 9/Dec. 31. 

Dec. 31 


Dec. 31 


650 Shares Fisher Body (Ohio) Pfd. @98.. .j .. 
130 u do do Common received as 

bonus. 

2,308 Shs. Goldwyn Picture Corpn. @32H- 
3.077 “ Goldwyn Picture Corpn. @1.00. .. 

250 “ White Oil @35.j.. 

50 “ U. S. Public Service 1st Pfs. @100.!.. 

200 a Permutit Co. Pfd. @2^3.!.. 

100 “ Permutit Co. Com. @1.00.j.. 

10 u 112 W. 59th St. Corp. Capital. L . 

112 W. 59th St. Corp. Current, Sundry charges |as 

per detail on file.j.. 

Charitable Contribution.j.. 

Amount subscribed to War Relief and aefa) 

aviation Fund, France.L 

(Disbursements). j. . 

Administration Expenses.j.. 

Disbursements for Office Expenses, Legal and ac¬ 
counting Fees, etc.I. 


$63,700 


75,010 

3,077 

8,750 

5,000 

600 

1,000 

142,468.08 

40,000 


6,500 


$346,105.58 

40 Entries on pages 34, 44, 45, 47 and 52 of the journal 
were similarly identified as relating to 112 West 59th 
Street, and were thereupon admitted in evidence as peti¬ 
tioner’s Exhibits Nos. 8, 9,10,11 and 12, respectively. The 
said entries were as follows: 


Exhibit 8. 

34 August 31, 1920. 


59th Street Property. 18,225.7ll 

To L. D. Beaumont.j. 18,225.71 

Disbursements on account of 59th Street property 
made by Commercial Investment Trust, Inc. and 
charged to L. D. Beaumont’s account. 


I 
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Exhibit 9. 

44 December 31, 1920. 

* 1 * * * • • * 

59th St. Property.... J. 1,089.02 


To L. D. Beaumont. 

To credit latter account amt. expenses, etc., in¬ 
curred on the Beaumont Investment Trust’s behalf 
and charged originally to him through Comm. In¬ 
vestment Trust, a/c. 

Exhibit 10. 


45 June, 1921. 

* * * * * • • 

112 W. 59th St. Corp. Current a/c. 19,237.49 

To L. D. Beaumont. 


For additional advances made through Com¬ 
mercial Investment Trust charged by them to Mr. 

Beaumont during the six months ended 6/30/1921. 

L. D. Beaumont. 86,161.78 

To 112 W. 59th St. Corporation 6/30/21. 

For amount received by the Commercial Invest¬ 
ment Trust in connection and sale of property of the 
latter corporation credited by them to M r. Beaumont. 


Exhibit 11. 

47 June, 1921. 

******* 

112 W. 59th Street. 2,593.60 


To L. D. Beaumont. 

41 To credit L. D. Beaumont as follows: 


Additional Expenses incurred by L. D. 

Beaumont on the 59th St. property 

(see file). $2,568.60 

Amount collected by L. D. Beaumont 
from Mr. Gleddler in June, 1921.... 25.00 


$2,593.60 


December, 1921. 

112 West 59th St. property Current a/c. 1,000.00 

To 112 W. 59th St. Investment a/c.*.. 

To close the investment a/c upon determining to 
liquidate the company which had always been 
purely a dummy one organized solely for the pur¬ 
pose to facilitate the handling of the property. 

Exhibit 12. 


52 December 31,1921. 

******* 

Army and Naw Club 6% Mortgage. 150,000.00 

112 West 59th St. 51,547.88 

To Miscellaneous profits. 

112 W. 59th St. property. 


1,089.02 


19,237.49 


86,161.78 


2,593.60 


1,000.00 


51,547.88 

150,000.00 
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To record the sale of the 112 West 
59th St. property and profits arising 
therefrom. 


Price for which property was sold 
payable as follows: 


$550,000.00 


Transfer to Vendees 
of existing mortgage 

therein. $300,000.00 

Mortgage of Vendees 
accepted in part 
payment as above.. 150,000.00 

Cash paid to attorney 
on Trust’s a/c. 100,000.00 


$550,000.00 

Less Purchase Price. 440,000.00 

Gross profit subject to selling, - 


advertising and carrying 


charges. 

Interest, net. 

Insurance. 

Taxes. 

Wages of Caretaker.. 
Legal fees and ex¬ 
penses. 

Compensation to J. E. 

Gilbert. 

Commissions. 

Goodhouse suit. 

Telephone, repairs, ad¬ 
vertising, mis. allow¬ 
ances. 

Mechanic’s lien bond. 
Title company charges 


$110,000.00 


$18,520.38 
1,046.81 
9,515.01 
1,192.10 

2,927.71 

8,500.00 
9,100.00 
4,000.00 


1,967.86 

240.00 

1,442.25 


I 

I 


58,452.12 ! 

— 

$51,547.88 

42 (The witness’ attention being called tp the entry- 
on pages 24 and 25 of the journal, already in evi¬ 
dence as petitioner’s Exhibit No. 7, he testified that it was 
in his handwriting and was thereupon asked to explain the 
circumstances under which the entry was made.) j 

I made this entry because the property shown on pages 
24 and 25 was the property of the Beaumont Investment 
Trust and credited Louis D. Beaumont. Mr. Beaumont was 
the creator and the principal trustee. He resides abroad 
and does quite a number of transactions through agents in 
this country. He evidently bought this property through 
his agents, and knowing it is not his property, that he bought 
it in behalf of the Trust, we charged it to the Trust on our 
books. We got the information to make this 4ntry from 
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his agents. I have an idea that all the information as to 
the various transactions in this entry came from his agent 
in New York. There are quote a number of stocks here, 
there is the 59th Street property and different administra¬ 
tion expenses which he would get on behalf of the Beau¬ 
mont Investment Trust which really is their property. That 
is why I make these entries to make it onto the trust. You 
see they did not pay at that moment cash for it, he paid on 
their behalf. We had to assemble the information and that 
is really the reason why it all appears in this one entry. I 
would make an entry of this sort several times during the 
year when we got the information. There are no original 
entries in the cash book with respect to this particular prop¬ 
erty because it was bought through the agent and he reim¬ 
bursed the agent for it. If the Trust had paid the cash in 
the first instance the entry would appear first in the cash 
book, but as the property was originally acquired by some¬ 
one else for the Trust then the entry would appear first in 
the journal. 

(On being handed certain sheets and asked to identify 

them) I made up these sheets from different records I had 

in a file in the office. They contain all of the details in con- 

nection with the 59th Street property. I made them up years 

ago, I think in 1921, after I got the closing papers and all 

the information regarding the property. These sheets were 

a means of computing the profits on the property to be 

recorded bv the Beaumont Investment Trust. These are 
* 

working sheets giving all the details. 

43 The property at 112 West 59th Street was not used 

or rented while it was held; it was in charge of a 
caretaker. There were quite a number of expenses during 
that period. These were paid by the Beaumont Investment 
Trust. They appear on its books in the entries which have 
already been admitted in evidence from the journal. There 
are no other entries in the books of the Beaumont Invest¬ 
ment Trust with respect to 112 West 59th Street in addi¬ 
tion to those which have been introduced in evidence ex¬ 
cept pages 90 and 91 of the ledger. 

Pages 90 and 91 of the ledger were thereupon admitted 
in evidence as petitioner’s Exhibits 14 and 15, respectively. 
The entries thereon were as follows: 
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Exhibit 14. 

90 112 West 59th Street Corpn.—Capital Stocki. 


1919 iqoo 

Oct. 9. 10 Shares, 100.00, 

J. 25. 1,000.00 Dec. 31. Balance., .j_ 1,000.00 


1921. 

- . =r 

l 

1921. 



Jan. 1. 10 Shares. 

1,000.00 Dec. 31. 112 W.59 Cur- 



rent a/c, J.47 

1,000.00 


Miscellaneous Profits. 



1921. 

1921. 



Dec. 31. Income and Ex- 

July 1. 112 W.59! 

St. 


penditure, J.50 

51,547.88 a/c, J.52.i 

• • ■ 

51,547.88 


1 

Exhibit 15. 



91 112 West 59th Street Corpn.—Current a/c j 



1919. 

1920. 



Oct. 9/ 




Dec. 31. Sundry Charges, 

Dec. 31. Balance_j 

• • 

161,782.81 

Charges, J.25.. 

$142,468.OS 



1920. 




Aug. 31. L. D. Beaumont, 




J.34. 

18,225.71 



Dec. 31. L. D. Beaumont, 




J.44 . 

1.0S9.02 




$161,782.81 


$161,782.81 

1921. 

1921. 



Jan. 1. Balance . 

161,482.81 June 30. L. D. Beau- 



June 30. L. D. Beaumont 

mont, J.45 . . 

86,161.78 

advances . 

19,237.49 Dec. 30. L. D. Beau- 

1 


30. L. D. Beaumont 

mont, J.4Gj .. 


expenses . 

2,593.60 July 1. Army & Ndvy 



Club, J.52 

|... 

150,000.00 

Dec. 30. 112 W.59 Cap. 


i 


a/c, J.47 . 

1,000.00 

j 


Dec. 31. 112 W.59 Mis. Pr. 


| 


J.52 . 

51,547.68 

| 



236,161.78 

i 

236,161.78 


44 The property was held from 1919 to 1921. There 
was a first mortgage of $300,000 on it when it was 
acquired and that still remained on it. There was no other 
mortgage on it during the period it was held by the Trust. 
At the time of its sale by the Trust there was a Second mort¬ 
gage of $150,000 taken as part of the selling price. The 
balance of the selling price was paid in cash anql so appears 
on page 52 of the journal which is already in evidence as 
petitioner’s Exhibit 12. 


J 

i 
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The witness was then excused, there being no cross-exami¬ 
nation. 

45 The revenue agent’s report on the taxes of the 
Beaumont Investment Trust for the years 1919-1921, 
dated January 3, 1924, was admitted in evidence as peti¬ 
tioner’s Exhibit No. 16. The pertinent portion thereof was 
as follows: 

Schedule 8a. 

12/31/21. 

Block C: 6.—Profit Sale of Real Estate, $51,547.88. 

The Investment Trust reports the profit realized on the 
sale of property 112 West 59th Street to the Army & Navy 
Club. 

The examining office has not adjusted this block having 
allowed this amount to stay therein, but has treated it as a 
liquidating dividend, therefore subject both to normal and 
surtax. 

It should be noted that this property for expediency and 
facilitating of subsequent sale thereof \vas either assigned 
or transferred to the 112 West 59th Street Corporation. 

This corporation was organized under the laws of the 

State of-with an authorized (nominal) capitalization 

of $1,000.00. The entire capital stock authorized was issued 
to the Beaumont Investment Trust. 

The corporation having gone thru the entire process or 
organization the examining officer is of the opinion that any 
income or profit resulting from the holding of property by 
this corporation should be reported for tax purposes, by 
the corporation, even though the corporation may not be 
exercising its full corporate powers as granted by its 
charter. 

The mere fact that separate books of account were not 
maintained, such accounts being merged with the Invest¬ 
ment Trust Accounts, has no bearing upon the question of 
who should report the income accruing to the corporation. 

It is evident that the 112 West 59th Street Corporation 
is delinquent for the year 1921 and for other years since its 
organization. 

A report on the corporation is submitted concurrent with 
report on Beaumont Investment showing an added tax lia¬ 
bility of $19,572.02. 
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The original income tax return on Form 1040 of the Beau¬ 
mont Investment Trust for 1921 was admitted in evidence 
as petitioner’s Exhibit No. 17. The pertjinent portion 
thereof was as follows: j 


Income 

* * * * * * j * 

6. Profit (or loss) from Sale of Real Estate.j_ $51,547.88 

* * * * * * j * 


Schedule C. 

I 

Explanation of Item 6 (Sale of Real Estate), j 

1. Kind of Property. 2. Date Acquired. 3. Amount Received.! 4. Cost ***8. Net 

Profit 

Club Building acquired 1919 *491,547.88 440,000 51,547.88 

in 1919 held for resale. 

* Less carrying charges during period held and selling expenses amounting to 
$58,452.12. 

i 

46 The computation of tax thereon showed net income 
$39,336.22; dividends (credit for normal tax) $116,- 
692.32; no normal tax; surtax $3,290.52; total tax $3,290.52; 
paid at source $169.06; balance due $3,121.46 ;| amount paid 
when filing return $3,121.46. j 

The respondent’s 30 day audit letter of November 11, 
1924, to the Beaumont Investment Trust wa^ admitted in 
evidence as petitioner’s Exhibit No. 18. The pertinent por¬ 
tions thereof are as follows: 

Sirs: 

An audit of your income tax returns filed for the years 
1919 to 1921 inclusive, disclosed a deficiency id tax amount¬ 
ing to $437.77. This deficiency is the result of certain ad¬ 
justments which are shown in the attached statement. 

You are granted 30 days # * * 

Statement. 

* * * * * I * 

iNov. 11, 1924. 

Deficiency 
in tax. 


$437.77 

1921.1. 


Year. 

1919. 


By a reaudit of the individual returns of Lopis D. Beau¬ 
mont, in connection with brief filed and conference held in 
this office September 11, 1924, the income and tax liability 
of Louis D. Beaumont and the Beaumont Investment Trust, 
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have been computed separately instead of consolidating the 
income and assessing the tax against L. D. Beaumont on his 
individual returns. 

There has been no change in the income of the Trust 
with the exception that for 1920 the amount of dividends 
has been increased by $2,470.50 and contributions increased 
$370.58 as reported by the Examining Officer, resulting in 
$437.77 additional tax for this year. 

The respondent’s 60 day audit letter of January 13, 1925, 
to the Beaumont Investment Trust was admitted in evidence 
as petitioner’s Exhibit No. 19. The pertinent portion 
thereof is as follows: 

Sirs: 

The determination of your income tax liabilitv for the 
taxable years 1919 to 1921, as set forth in office letter dated 
November 11, 1924, disclosed a deficiency in tax amounting 
to $437.77 for 1920. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, vou are allowed 60 davs * * * 

47 The agreement of May 22, 1928, on Treasury De¬ 
partment Form 866 between Beaumont Investment 
Trust and the Commissioner of Internal Revenue was ad¬ 
mitted in evidence as Petitioner’s Exhibit No. 20. It pro¬ 
vided as follows: 

Form 866—Revised Feb., 1928. 

Treasury Department, Internal Revenue Service. 


IT :C :R :2-RC. 


Agreement as to Final Determination and Assessment of 

Tax. 

This agreement, made in duplicate under and in pursu¬ 
ance of Section 1106 (b) of the Revenue Act of 1926, by and 
between Beaumont Investment Trust, a taxpayer residing 
at, or having its principal office or place of business at 347 
Madison Avenue, New York, New York and the Commis¬ 
sioner of Internal Revenue, with the approval of the Secre- 
tarv of the Treasurv: 

* v 


i 


I 


DAVID BURNET, COMMR. OF INT. REVENUE. 39 

i 

i 

Whereas, there has been a determination ahd assessment 
of one hundred ninety two thousand eight hundred seventy 
seven dollars and fifty five cents ($192,87,7.55), as the 
amount of tax or tax, interest and penalty due the United 
States of America from said taxpayer on account of income 
tax for the calendar years 1919 to 1925, inclusive; 

Whereas, said taxpayer has paid the amount of tax or 
tax, interest and penalty so determined and! assessed, to¬ 
gether with all accrued interest or penalty demanded with¬ 
out assessment; and 

Whereas, said taxpayer has accepted any abatement, 
credit, or refund based on such determination and assess¬ 
ment, and has accepted the adjustment made! with respect 
to any and all claims filed in connection therewith; 

Now, this agreement witnesseth, that said taxpayer and 
said Commissioner of Internal Revenue, withjthe approval 
of the Secretary of the Treasury, hereby mutually agree 
that such determination and assessment shall! be final and 
conclusive. j 

In witness whereof the above parties havje subscribed 
their names to these presents in duplicate. 

Signed this 22d dav of May, 1928. ! 

LOUIS D. BEAUMONT, 

i Trustee . 

HARMON AUGUST, 

Trustee. 

N. L. DANBY, 

Trustee 1 
H. T. MIRES, | 

Acting Commissioner of Interna} Revenue. 

Signed May 29, 1928. I 

! 

The above agreement has been approved by the Secretary 
of the Treasury, the approval being specifically!enumerated 
on Schedule No. 31. 

Dated Mav 29, 1928. i 

HENRY HERRICK BOND, 

i 7 

Asst. Secty. of the Treasury. 


The schedule of the taxes for the several ydars 1919 to 


1925 making up the said $192,877.55 which was! 


attached to 


i 
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said agreement shows that for 1921 there was assessed and 
paid only $3,121.46, as reported on the original return of the 
Trust for that year. 

48 The revenue agent’s report on the taxes of the 
petitioner 112 West 59th Street Corporation for 1921, 
dated January 3, 1924, was admitted in evidence as peti¬ 
tioner’s Exhibit Xo. 21. It was as follows: 

In re 112 West 59th Street Corporation, % Beaumont In¬ 
vestment Trust (% Touche, Niven & Co.), 80 Maiden 

Lane, New York, X. Y. 

Supervising Internal Revenue Agent, 

Custom House, Xew York, X. Y.: 

During the course of the examination of the returns of 
Mr. Louis D. Beaumont Investment Trust, both under the 
accounting supervision of Touche, Xiven & Co., C. P. A.’s of 
80 Maiden Lane, Xew York City, it was ascertain- that the 
above mentioned corporation was delinquent for the year 
1921 and probably for prior years since its organization. 

1921 tax found due (Delinquent), $19,572.02. 

This corporation was organized under the laws of the 
state of State of Xew York with an authorized (Xominal) 
capitalization of $1,000.00 all of its shares of capital stock 
being issued to the Beaumont Investment Trust. No sep¬ 
arate records were maintained for this company all of its 
transactions being merged and carried on the records of the 
Beaumont Investment Trust. 

The organization was for the purpose of carrying the 
property known as 112 West 59th Street then owned by 
the Beaumont Investment Trust, primarily for the purpose 
of expediting its subsequent sale due to the fact that Mr. 
Louis D. Beaumont, President and Trustee of the Beaumont 
Investment Trust would not be available to execute the nec¬ 
essary papers to convey legal title to the prospective pur¬ 
chasers. 

The real estate as acquired cost with improvements $440,- 
000.00 and was bold during 1921 for $550,000.00 resulting 
in a profit of $51,547.88 after certain adjustments were 
made. In passing, it should be noted that probably no de¬ 
preciation was computed for any year since its acquisition. 

No return of income or capital stock taxes filed it being 
claimed that the company was inoperative and was only 


41 


. 

DAVID BURNET, COMMR. OF INT. REVENUE. 

I 

created for a needed convenience. Note: Went thru entire 
incorporation process. 

The trustees of the Beaumont Investment Trust after 
conferring with their legal representatives fail to see where 
they have not complied with the law and state that a De¬ 
linquent Return for this corporation will not be filed with 
the examining officer’s report. ; 


Net Income for 1921 subject to tax. 

$20,000.00 @20%. $3,400.0(j 

31,547.88 @ 40%. 12,619.1^ 

i 

Total Excess Profits tax as computed undej* 
S 302 .i 


$51,547.88 


19,091.15 


Balance subject to Income Tax @ 10% 35,528.73 


Income Tax at 10% on balance.J 3,552.87 

Add Excess Profits Tax as above.| 16,019.15 

I 

i ■■ —■ ■" ■ 


Total tax recommended for assessment $19,572.02 

The respondent’s 30 day audit letter of October 28, 1924, 
to the petitioner 112 West 59th Street Corporation was ad¬ 
mitted in evidence as petitioner’s Exhibit No. 22. 
49 The pertinent portions thereof are as fallows: 

Sirs: j 

An audit of your income tax returns for the jyear 1921 in 
connection with an examination of your books of account 
and records, discloses a deficiency in tax amounting to $19,- 
572.02 plus a 25% penalty of $4,893.01, as shown in the at¬ 
tached statement. 

You are granted 30 days * * 

Statement. 


In re 112 West 59th Street Corporation, c/o Touche, Niven & Company, 
80 Maiden Lane, New York, New York. 

1921. 


Deficiency in Tax...u. $19,572.02 

25% Penalty..j.. 4,893.01 


Total.|.. $24,465.03 

Your tax liability has been computed on the basis of the 
Revenue Agent ’s report which has been examined and ap- 
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proved as rendered with the exception of the fact that the 
Revenue Agent did not assert the 25% Penalty for delin¬ 
quency in filing your return when it was due. 

Total profits tax under Section 302. $16,019.15 

Net Income.. $51,547.88 

Less Profits Tax.!. 16,019.15 


Balance subject to tax at 10%. $35,528.73 

Amount of tax at 10%.. 3,552.87 


Total tax assessable. $19,572.02 

Original tax. None 


Deficiency 
25% Penalty.... 


$19,572.02 

4,893.01 


Total. $24,465.03 

The following memorandum, of which a copy was mailed 
to the petitioner by the Commissioner of Internal Revenue 
on March 21, 1925, was admitted in evidence as petitioner’s 
Exhibit No. 23, for “whatever value it mav have as con- 
taining admissions of fact on the part of the Commissioner, 
not of legal conclusions, but only admissions of facts”: 


50 Memorandum. 

IT :CA :Con. 2116-8. 

From: Corporation Audit Division, Income Tax Unit. 
To: Solicitor of Internal Revenue; Attention: Review 
Division. 

Case of: 112 West 59th Street Corporation, New York, 
New York. Incorporated under the laws of the State of 
New York. Business: Organized for the purpose of car¬ 
rying the property known as 112 West 59th Street. 


Statement. 


Years. 

1921 . 

25% penalty 


Deficiency 
in tax. 

$19,572.02 
4,893.01 


Total . $24,465.03 

Issue: The only issue raised in the taxpayer’s brief filed 
upon protest is the one noted hereafter. (1) Whether or 
not the taxpayer should be taxed as a corporation. 

Facts: (1) The company was organized under the laws 
of the State of New York with an authorized capitalization 
of $1,000.00. All of the capital stock was issued to the Beau- 
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mont Investment Trust. It maintained no derailed records 
and its organization was solely for the purpose of carrying 
the property known as 112 West 59th Street, then owned 
bv the Beaumont Investment Trust. 

* i 

It was incorporated primarily for the purpdse of expedit¬ 
ing its subsequent sale, due to the fact that Mi}. Louis Beau¬ 
mont, president and trustee of the Beaumont Investment 
Trust would not be available to execute the necessary pa¬ 
pers to convey legal title to the prospective purchasers. 

The profits from the sale of the real estatje as outlined 
in the Revenue Agent’s report were included jin the return 
of the Beaumont Investment Trust. The taxpayer 
51 did not file a return. The Unit sustained the agent’s 
action. 

Taxpayer’s contention: The profits from the sale of the 
real estate were included in the return of the Beaumont 
Investment Trust in view of the fact that tfte profit was 
really the profit of the Trust because the cdmpany, i. e., 
the 112 West 59th Street Corporation was merely a figure¬ 
head or fictitious organization. It is, therefore, contended 
that the taxpayer should not be taxed as a corporation. 

Unit’s contention: The taxpayer was legally incorpo¬ 
rated under the laws of the State of New Yprk. In view 
of the fact that this corporation does not fajll under the 
provisions of Section 231 of the Revenue Act |of 1918, it is 
contended that it must be taxed as the corporation. 

Conference: There are no provisions under j the Revenue 
Acts of 1918 and 1921 which exempts this taxpayer from 
being taxed as a corporation. 

Conference: Conference held January 7, 1925. Issue 
considered. 

A copy of this letter of transmittal is being forwarded 
to the taxpayer in accordance with Treasury Decision 3616. 

No evidence was offered by the respondent. ! 

The foregoing statement contains the substance of all 
the evidence introduced on the hearing of this cause ma¬ 
terial to the assignments of error on reviewl and is ac¬ 
cordingly approved and settled by the Board. 

Member United States Board of Tai, Appeals . 

Approved and ordered filed this 14th dav of Jan., 1932. 
(S.) STEPHEN J. McMAHON, 

Member. 
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52 United States Board of Tax Appeals. Filed Oct. 
10, 1932. 

In the Court of Appeals of the District of Columbia. 

B. T. A. No. 15297. 

112 West 59th Street Corporation, Petitioner on Review, 

v. 

Commissioner of Internal Revenue, Respondent on Re¬ 
view. 

Praecipe. 

To the Clerk of the United States Board of Tax Appeals: 

You are requested to prepare and transmit to the clerk 
of the Court of Appeals of the District of Columbia a certi¬ 
fied copy of the record in the above entitled case, including 
therein copies of the following: 

1 . Docket entries. 

2. Petition. 

3. Answer. 

4. Findings of fact and opinion. 

5. Dissenting opinion and dissents. 

6 . Decision. 

7. Petition for review. 

8 . Statement of evidence. 

9. This praecipe. 

JAMES CRAIG PEACOCK, 

Attorney for Petitioner. 

Service of a copy accepted and praecipe agreed to. 

! C. M. CHAREST, 

General Counsel , Bureau of Internal Revenue , 

! Attorney for Respondent. 

53 United States Board of Tax Appeals, Washington. 

Docket No. 15297. 

112 West 59th Street Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 52, in- 
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elusive, contain and are a true copy of the |transcript of 
record, papers, and proceedings on file and of! record in my 
office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set my h|and and affix 
the seal of the United States Board of Ta^ Appeals, at 
Washington, in the District of Columbia, thi£ 24th day of 
October, 1932. | 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk United States Board of Tax Appeals. 

\ 

54 United States Board of Tax Appeals. 

Docket No. 15297. j 

112 West 59th Street Corp., Petitioner, 


vs. 


Commissioner of Internal Revenue, Respondent. 


Order Etdarging Time. 

Upon motion of counsel for petitioner, it is 

Ordered that the time for preparation of the evidence 
and for transmission and delivery of the record! sur petition 
for review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and U is hereby 
extended to April 14, 1932. 

(Signed) LOGAN MORRIS, 

j Member. 

Dated Washington, D. C., February 13, 1932. 


A true copy. Teste: 

i 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax\ Appeals. 



I 

| 
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55 United States Board of Tax Appeals. 

Docket No. 15297. 

112 West 59th Street Corporation, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals for the District of Columbia, be and it is hereby ex¬ 
tended to Julv 13, 1932. 

(Signed) ! LOGAN MORRIS, 

Member. 

Dated Washington, D. C., April 11, 1932. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

56 United States Board of Tax Appeals. 

Docket No. 15297. 

112 West o9th Street Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for the petitioner, it is 

Ordered that the time for preparation of evidence and 
for transmission and delivery of the record sur petition for 
review of the above entitled proceeding by the Court of 
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7 

Appeals of the District of Columbia, be an^ it is hereby 
extended to October 13, 1932. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., July 12, 1932. 

| 

57 United States Board of Tax Appeals. 

i 

Docket No. 15297. 

| 

112 West 59th Street Corp., Petitioner, 


Commissioner of Internal Revenue, Respondent. 


Order Enlarging Time . j 

i 

For cause appearing of record, it is 

Ordered that the time for transmission and delivery of 
the record sur petition for review of the above; entitled pro¬ 
ceeding in the Court of Appeals for the District of Colum¬ 
bia, be and it is hereby extended to November |12, 1932. 

(Signed) * LOGAN MORRIS, 

I Member. 

Dated Washington, D. C., Oct. 13, 1932. j 

id \ 

\ 

Endorsed on cover: Board of Tax Appeal^. No. 5825. 
112 West 59th Street Corporation, appellant, vs. David 
Burnet, Commissioner of Internal Revenue, (pourt of Ap¬ 
peals, District of Columbia. Filed Oct. 26, 1932. Henry 
W. Hodges, Clerk. 
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IN TJIE 

I 

Court of appeals, Btetrttt of Columbia 


No. 5825. 

I 

I 

— 

112 West 59th Street Corporation, Appellant, 

v . ; 

David Burnet, Commissioner of Internal Revenue, 

Appellee . 

I 

I 

i 

I 

APPEAL FROM THE BOARD OF TAX APPEALS. 


I 

i 

BRIEF FOR APPELLANT. 


Statement of the Case. 

This is a petition for a review of a decisiojn of the 
Board of Tax Appeals sustaining the Commissioner’s 
determination that there was a deficiency in appellant’s 
income and excess profits tax liability for 1921 jamount- 
ing to $19,572.02 plus a 25 per cent penalty of $14,893.01. 

Jurisdiction of this petition is in this couij-t under 

I 

! 

i 

i 

j 

I 

i 
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Section 1002(b) of the Revenue Act of 1926 (44 Stat. 
110) because appellant did not file any return (R. 40, 
41). 

The decision of the Board of Tax Appeals is re¬ 
ported at 23 B. T. A. 767. 

The Questions. 

During 1921 a parcel of real estate in New York City 
was sold at a profit of $51,547.88. There is no con¬ 
troversy as to the amount of the profit. The sole issue 
is whether that profit was income to this appellant (as 

determined bv the Commissioner and affirmed bv the 

*> * 

Board) or to the Beaumont Investment Trust (as con¬ 
tended by appellant). The case presents three pos¬ 
sible questions: 

1. Whether under National Bank of South Carolina 
v. Lucas , 59 App. D. C. 157, and other decisions to the 
same effect, the Commissioner is concluded by his prior 
formal closing agreement which he made on the basis 
that this profit was the income of the Trust? 

2. Whether it was in fact the income of the Trust? 

3. Whether it was as a matter of law the income of 
the Trust? 

An affirmative answer to any one of these questions 
would necessitate a reversal of the decision of the 
Board. 

The Facts. 

The Beaumont Investment Trust was an unincor¬ 
porated trust of which Louis D. Beaumont was the 
principal trustee. During his absence from the coun¬ 
try in 1919 a number of purchases for the Trust, in¬ 
cluding that of a club building at 112 West 59th Street, 
New York City, were consummated under his direc- 
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tion through agents in this country. This ^property 
was sold in 1921 at a net profit of $51,547.88 which was 
reported as such and income tax paid thereon by the 
Beaumont Investment Trust in its return for that year. 

Because of Beaumont’s absence from the! country 
and in order to facilitate the contemplated Iresale of 
the property and the prompt execution of necessary 
legal papers his lawyers organized appellant as a 
dummy corporation for the sole purpose of holding and 
conveying the record title. The funds for the purchase 
of the property were paid by Beaumont in behalf of 
the Trust directly to the law firm through whom settle¬ 
ment was made, and on the resale in 1921 the proceeds 
were similarly remitted by the law firm directly to the 
Trust. The building was vacant during thie entire 
period in question and the expenses and carrying 
charges were paid by the Trust. All the accounts rela¬ 
tive to the purchase, holding, and sale of the property 
were carried on the books of the Trust, and fhe com¬ 
putation of the profit in the amount of $51,5|47.88 as 
reported by the Trust and taxed to it by the Commis¬ 
sioner in his final determination of the taxes of the 
Trust was taken without any change from tlie detail 
in its original journal entry under date of December 
31, 1921. 

The appellant had no officers or directors except 
three dummy officers who were employees oj: Beau¬ 
mont’s lawyers and who frequently acted in such ca¬ 
pacity and whose signatures to papers or to designa¬ 
tions were available whenever requested. Its presi¬ 
dent testified at the trial before the Board on December 
16, 1929, that his resignation had never beeh called 
for. It did not function in any way except as a conduit 
for the record title to the property, it had no assets or 
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income, it kept no books of account, and it had no rec¬ 
ords other than a minute book which contains only un¬ 
signed perfunctory drafts of minutes of purported 
first meetings of the incorporators and the directors on 
December 13, 1919, together with waivers of notice of 
such meetings signed by the three dummy officers. 
There is no evidence of any resolution authorizing the 
sale of the property in 1921. 

Under date of January 3, 1924, the same internal 
revenue agent made companion reports on appellant 
and the Beaumont Investment Trust. In the former 
he recommended that the entire amount of the profit 
be taxed as income to the appellant for 1921, and com¬ 
puted taxes of $19,572.02 thereon (exactly the same 
amount as subsequently determined by the Commis¬ 
sioner and redetermined by the Board). In the latter 
he recommended that it be determined that the entire 
amount of the same profit which had been reported as 
income for that vear bv the Trust should remain in its 
income and be treated as a liquidating dividend subject 
both to normal and surtax, hut without any reduction 
for these taxes of $19,572.02 which the Government 
would first have taken out of the profit as taxes of the 
appellant if the profit belonged to appellant as recom¬ 
mended in his report on appellant. Each report re¬ 
ferred to the other. Both of these two inconsistent re¬ 
ports were nevertheless approved and adopted without 
change bv the Commissioner in his final determinations 
of the income of petitioner and of the Trust, except 
that he also^ added to the deficiency proposed against 
appellant a 25 per cent ad valorem delinquency penalty 
of $4,893.01 for failure to file a return for 1921. The 
express theory of these two determinations as they 
now stand is an utterly impossible “liquidating divi- 
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dend” of $51,547.88, supposed to have been paid by 
a corporation whose only alleged asset was $$1,975.86 
(the profit of $51,547.88 reduced by the $19,57^.02 por¬ 
tion thereof belonging to the Government as tax) and 
which had no other capital or surplus out of which the 
remaining $19,572.02 of the alleged divideiid could 
possibly have been made up. 

At the time of making the present final determina¬ 
tion on March 5, 1926, the Commissioner wasj thus on 
notice that on January 13, 1925, he had already finally 
determined the 1921 taxes of the Beaumont Investment 
Trust by including therein the full amount of this same 
profit of $51,547.88. Later, on May 22, 1928 (after the 
present determination against appellant had b$en pro¬ 
posed by him but before it had been either heard or 
decided by the Board), and being on notice of |his own 
action in the present case he confirmed his determina¬ 
tion in the case of Beaumont Investment Trust by en¬ 
tering into a final closing agreement whereby that de¬ 
termination become final and conclusive as provided 
by Section 1106(b) of the Revenue Act of 1926^ 

I 

I 

Assignment of Errors. 

i 

Appellant urges generally that the Board of Tax 
Appeals erred: 

1. In holding that the profit sought to be taxed was 
income to the appellant. 

2. In not holding that the Commissioner whs con¬ 

cluded by his formal closing agreement in the base of 
Beaumont Investment Trust. 1 

3. In not holding that this profit was in fact income 
to the Trust and not to appellant. 


i 
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4. In not holding that this profit was as a matter of 
law income to the Trust and not to appellant. 

The assignment of errors is set out in detail at pages 
23 to 27 of the Record. 

Summary of Argument. 

The appellant’s position in this court is the same 
as it was before the Board and is admirably stated in 
the opening paragraph of the Board’s opinion at R. 
14— 


“The only issue raised in this proceeding is 
whether the profit realized upon the sale in 1921 
of the real estate located at 112 West 59th Street, 
New York City, was income to the petitioner. It 
is conceded by the petitioner that it held the legal 
title to the property, that it conveyed such title, 
that a profit of $51,547.88 resulted from the sale 
and that petitioner is not an exempt corporation, 
but petitioner contends that it was organized as a 
‘dummy’ corporation for the sole purpose of hold¬ 
ing the property in question, that it was an agent 
of, or trustee for, the Beaumont Investment Trust 
in the holding and sale of this property, and that 
the profit was not income to petitioner but was 
income to the Beaumont Investment Trust.” 

Unfortunately, however, the rest of the Board’s opin¬ 
ion cannot be so highly complimented. • After sum¬ 
marizing the evidence most incompletely and unsatis¬ 
factorily* at R. 15-16 it devotes two pages and a half 
(R. 17-19) to explaining why it cannot “ignore the 
separate corporate entity” of the appellant, all of 
which is most gratuitous and immaterial because it 


*Xoto: That this statement is fully justified is shown in detail under 
Point II beginning at page 16, infra . 
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was never asked to do so as is quite apparent from its 
own statement just quoted. 

Briefly appellant’s position is this. For the pur¬ 
pose of this case it concedes that it was a fully organ¬ 
ized corporation but submits that its relation to the 
profit or the source of the profit in this case! was one 
of trust or agency and not of beneficial ownership. 
The matter of ignoring corporate entity does pot enter 
into this case any more than into any case where a cor¬ 
poration happens to be a trustee or agent—which is not 
at all. 

More particularly we submit three points, a favor¬ 
able decision on any one of which would dispose of the 
case and require a reversal of the decisiop of the 
Board: j 

I. Under National Bank of South Carolina v. Lucas , 
59 App. D. 0. 157, and other decisions to the same ef¬ 
fect the Commissioner is concluded by a formal closing 
agreement which he made in a related case i|n which 
with full notice he held this identically same profit to 
have been the income of another taxpayer—the Beau¬ 
mont Investment Trust. 

II. The evidence shows conclusively that as a matter 
of fact this profit was a profit of the Beaumont! Invest¬ 
ment Trust and not of this appellant. 

III. Both the decisions under the federal tax laws 
and those under the Real Property Law of the State 
of New York confirm that as a matter of law this profit 
was the income of the Trust and not of this appellant. 
See especially For email v. Foreman , 251 N. Y. ^37, and 
Bork v. Martin, 132 N. ’i. 280. 

The only other reasoning advanced in the opipion of 
the Board is its discussion at R. 19-21 of United^ States 
v. Jelenko, 23 F. (2d) 511, which it concedes is pot dis- 
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tinguishable from the instant case but which it refuses 
to follow,'and of Sfuart Forshay, 20 B. T. A. 537, which 
it states is distinguishable. As we show in Point III, 
however, the Board itself has since changed its attitude 
toward the Jelcnko case, and the Forshay case is not 
distinguishable. 

Just one other thought. The court as it considers 
this case will find that the position of both appellant 
and the Trust has been consistent and unchanged from 
start to finish. There has been on their part no shift¬ 
ing of any kind, no attempt to play both ends against 
the middle. A profit was earned. It was at once re¬ 
ported and tax paid by the Trust to whom it belonged, 
and the Commissioner has formally and with full notice 
approved that action as correct and proper. There 
has been a lot of shifting, and inconsistency, and lack 
of equity, but it has all been all on the part of the Com¬ 
missioner. 

ARGUMENT. 

I. Under National Bank of South Carolina v. Lucas, 
59 App. D. C. 157, the Commissioner is concluded by 
the closing agreement in the Beaumont Investment 
Trust case which had been formally executed by him 
prior to the hearing in this case. 

The Board of Tax Appeals made the following find¬ 
ing of fact (E. 14)— 

4 ‘The property in question was sold in 1921 at 
a profit of $51,547.88. On its return for the year 
1921 the Beaumont Investment Trust included as 
a part of its income the profit of $51,547.88 on the 
sale of the property in question and the tax was 
duly paid. On May 22, 1928, the Beaumont Invest¬ 
ment Trust and the Commissioner of Internal Rev- 
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] 

I 


i 

I 

enue entered into an agreement on Forpi 866, in 
pursuance of section 1106(b) of the Revenue Act 
of 1926, whereby they agreed that the determina¬ 
tion and assessment made bv the Commissioner 
for the years 1919 to 1925, inclusive, against the 
Beaumont Investment Trust should be final and 
conclusive.” 

This finding is correct as far as it goes, !but it is 
seriously incomplete although the Board was ^specially 
requested to make detailed findings on this point.* 
The remaining facts are, however, to be foufid in the 
uncontradicted evidence before the Board and may be 
briefly summarized as follows: i 

i 

i 

j 

The “determination and assessment made by 
the Commissioner * * * against the Beaumont 
Investment Trust” for 1921 was based on the in¬ 
come and tax as computed on its original return 
for that year without any change (Exhibits 17, 18, 
19, and 20 at R. 37-40). I 

On January 3, 1924, the same revenue agent 
made companion reports on both the Beauhiont In¬ 
vestment Trust and the appellant (Exhibits 16 and 
21 at R. 36 and R. 40-41, respectively). Ih the re¬ 
port on the Trust he sets forth at length that this 
profit of $51,547.8S was included in the income of 
the Trust, that it was being allowed to! remain 
there, and that it was also being charged as in¬ 
come in its full amount to the appellant and a du¬ 
plicate tax thereon proposed against the appellant. 

i 

i 

It thus appears that on December 16, 1929, wihen this 
case was heard before the Board (R. 2), the Commis¬ 
sioner had already more than a year and a half before 

- i 

*Note: The failure of the Board to make adequate findings of fact 
on the questions discussed in Points I and II of this brief] are fully 
covered in our detailed assignment of errors at R. 23-27. 


i 

i 


I 

i 
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nnL?fVu eCUted Under the authorit y of Section 
1106 b) of the Revenue Act of 1926 (44 Stat. 113) a 

hnal closing agreement in the case of the Trust bv 

" 1 , Pc had with ,he greatest formality and solemnity 
made final and conclusive a determination and assess- 
ment m that case based on including the entire $51,- 
041.88 as income of the Trust for 1921; and that in 
omg so he was on express notice in the revenue 
agent s report in that case (R. 36) that (he question 
had been raised as to whether this profit was the in¬ 
come of the Trust or the appellant, and that his sub- 
°r mates had m an excess of zeal started the machin- 
to tax it m its full amount to both. 

There was onh one sale ot this property in 1921 

fro ° n 'i° lle piofn 01 $ol,547.88 realized in that vear 
horn such a sale. From its very nature it must have 
been taxable profit either to the Trust or to the appel¬ 
lant, but it could not have been taxable in its full 
amount as a profit to both. After the present case 
"as filed m the Board but before it was heard the Com¬ 
missioner finally and solemnly took all the steps con- 
emplated by the statute in order to make final and 

of the 8 ? 0 7 de , tern ' Ulati0n tilat the P rofit "'as that 
ot the Trust and not of the appellant. These step. 

were not only voluntary on his part but thev were fullv 

authorized by the above mentioned Section 1106(b) 
which provided: [ J 

in am- ILfthl t determi 1 nation and assessment 
in an> case the taxpayer has paid in whole anv 

or\,?f P T‘u ty ’,° r acce I J tcd any abatement, credit 

menf md an 0 ? 1 ' SUCh dete ™tion and assess- 
t an agreement is made in writing be¬ 
tween the taxpayer and the Commissioner with 
the approval of the Secretary, that such deter- 
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ruination and assessment shall be final land con¬ 
clusive, then (except upon a showing of !fraud or 
malfeasance or misrepresentation of fhct mate¬ 
rially affecting the determination or assessment 
thus made (1) the case shall not be reopened or 
the determination and assessment modified by any 
officer, employee, or agent of the United States, 
and (2) no suit, action or proceeding }o annul, 
modify, or set aside such determination Or assess- 
ment shall be entertained by any cour|t of the 
United States.” 

How then can he come before this court apd claim 
that at the time of the trial below on December! 16,1929, 
he could still keep on blowing hot and cold? |How can 
he argue that on that date he was not finally concluded 
on the issue as to whether this $51,547.88 was tjhe profit 
of the Trust or the profit of the appellant? When this 
case was tried before the Board he was absolutely con¬ 
cluded by his final determination and assessment that 
the $51,547.88 was the profit of the Trust and not of 
this appellant, and he had no more legal right! than he 
had moral right to seek to duplicate* against!this ap¬ 
pellant the tax on the profit from the sale of this prop¬ 
erty. 


*Xote: That the attempted duplicate taxation in the present instance 
would in the final analysis be against the same taxpayer is a matter 
of record. The present deficiency, if sustained, could not ini any event 
be collected from the appellant which never had any assets of any 
sort. The Commissioner, recognizing this fact, has in all seriousness 
proposed a transferee assessment for 1921 of the entire tax ajnd penalty 
here in issue against the Beaumont Investment Trust which has already 
paid its own tax for the same year on this same profit. The Trust’s 
appeal from that determination is now pending in the Boajrd of Tax 
Appeals under Docket No. 70451. In this connection it is aippropriate 
to note that the fact that the deficiency, if sustained, cannot tie collected 
from this appellant does not make this proceeding moot because the 
Beaumont Investment Trust, or any other alleged transferee, is con¬ 
cluded by the Board’s decision in this case unless it is reversed in this 
proceeding. Jahnckc Service, Inc., 20 B. T. A. 837; J. E. \ Duval, 21 
B. T. A. 1357. 


1 


1 

i 
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Indeed it would take no great stretch of imagination 
to read the concluding words of Section 1106(b) as 
providing that the Commissioner cannot even be heard 
bv this court to which he now comes trving in effect to 
annul and set aside his determination in the case of 
the Trust. That certainly is the spirit of that provi¬ 
sion even though it may not be its exact letter. 

It is not, however, necessary to resort to such an 
argument, as the points here involved are fully covered 
by the decision of this court in National Bank of South 
Carolina v. Lucas , 59 App. D. C. 157, in which it was 
held not only that duplicate taxation is to be abhorred 
and avoided but that items going into the computation 
of taxable income must be “treated bv the Commis- 

mt 

sioner and the Board with reasonable consistencv.” 

* 

In that case a bank had at the end of 1918 changed its 
method of accounting so the question was whether it 
was entitled to a deduction on its 1919 return for the 
earned discount on which it had been taxed in 1918. 
This court held at page 158: 

“Double taxation is to be abhorred, and it will 
be avoided whenever the taxing authorities are 
vested with jurisdiction to prevent it. 

##*#**## 

Xo question is here raised challenging the in¬ 
tegrity of petitioner’s return of all items of gross 
income for the year 1919, but it is apparent that 
the deduction in question has not been treated by 
the Commissioner and the Board with reasonable 
consistency. There is no apparent reason why the 
deduction claimed should not be allowed, and we 
have no doubt of the power of the Commissioner, 
under the statute and the regulations, to make this 
deduction. 
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It is urged that petitioner’s alleged change to a 
cash basis in 1919 was not made with the approval 
of the Commissioner. This contention , is hardly 
consistent with the position assumed byjthe board 
that petitioner was on a cash basis in 1918. hv- 
deed, it is rather late to advance this objection, 
even if it materially affected this case, \ since the 
method of return adopted by petitioner was ac¬ 
quiesced in by the Commissioner for about five 
years before the correctness of the rejturn was 
questioned, and until the bar of the statute of limi¬ 
tation prevented petitioner from seeking relief in 
the courts. 

It is, therefore, ordered that the decision of the 
board be reversed, with costs; and that the return 
of the petitioner for the year 1919 be redetermined, 
and the assessment revised in accordance with the 
views set forth in this opinion.” 

i 

So here we submit that it should be held thatj the dup¬ 
licate taxation here attempted should be avoided, es- 

i 

pecially as there is neither reason nor excuse for ap¬ 
proving it, and that the Commissioner should be held 
to a consistent course of action just as he was in that 

I 

case. 

See also Broivn v. Commissioner, 54 F. (2d); 563, 567, 
and Hoe v. Commissioner, 30 F. (2d) 630, 633,;in which 
the Circuit Courts of Appeals for the First ^nd Sec¬ 
ond Circuits respectively have held that there is no 
good reason why one department of the government 
cannot bind another department as to the extent of 
gains or losses. In the Brown case the court went on 
to point out that where one bureau in the executive 
department of the government had set up the claim 
that certain profits did not belong to the taxpayer it is 
hard to see how such profits could consistently be 
treated as income by another branch of the executive 


i 

j 

i 


i 
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department. In both cases it was held that the Com¬ 
missioner of Internal Revenue was bound by such 
prior action of other bureaus of the government. It 
would seem to follow a fortiori that he is equally bound 
as to the basic character of this income by his own 
deliberate and fully considered action in holding it to 
be the income of another, and especially where as here, 
with full knowledge of the facts, he so solemnly and 
formally made that action final and irrevocable under 
Section 1106(b). 

The National Bank of South Carolina case is so 
clearly in point that it would unduly burden this brief 
to cite at length the many other cases dealing more 
generally with the effect of such an admission. We 
content ourselves therefore with summarizing them in 
the following quotations from Secs. 236 and 237 of 
Jones on Evidence, Third Edition: 

“Whatever a nartv voluntarilv admits to be 

AW » 

true, though the admission be contrarv to his in- 
terest, may reasonably be taken for the truth. 
*###***#* 

Rut where a man voluntary admits a debt or 

» 

confesses a crime, there is little occasion for con¬ 
firmation; the ordinary motives of human conduct 
* • 

are sufficient warrants for belief. 
***##*#*# 

They are, it is true, declarations made out of 
court and without the sanction of an oath, yet they 
are statements, not of third persons, but of a 
party to the litigation; and when offered against 
him it is only fair to presume, until the contrary 
is shown, that thev are correct. 

7 W 

####***#* 

The statement is admissible if at the time of the 
trial it is inconsistent with the contention of the 
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party who made it. When a party to h civil ac¬ 
tion has made admissions of facts material to the 

issue, they are as a rule admissible agahfst him. 

| 

* * * # # * # ;* # 

The subject is presented in its simplest form 
when the admissions are made by one party who 
is a party to the record and who is alsq the real 
party in interest. In such case it is very clear 
that the statements and acts of the party, when 
they afford any presumption against him, may be 
received in behalf of the adverse party.’i* 

I 

j 

. t 

Where as here this admission by the Connpissioner 
that the profit was the income of the Trustjwas not 
only made with full notice of the facts but was so 
formally confirmed under the one provision of the in¬ 
come tax acts which was enacted for the solej purpose 
of authorizing a conclusive effect to be giveff to such 
a determination, we submit that there can be jno ques¬ 
tion that the admission is conclusive against llis effort 
to take an inconsistent position on the same question 
of fact in the present case. 


II. This profit of $51,547.88 was in fact the in¬ 
come of the Beaumont Investment Trust and not of 

i 

this appellant. 


The Board found as a fact that the original pur¬ 
chase of the property at 112 West 59th Street Was one 
of a number of similar purchases on behalf; of the 
Beaumont Investment Trust ("R. 10). That finding is 
fully supported by the evidence. It also foujid as a 
fact that this appellant obtained title to the real estate 
which the trust had acquired, and in 1921 the appel- 

I 

lant conveyed title to the vendee when the property 


i 
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was sold. That finding, while perhaps incomplete, is 
correct enough as far as it goes. 

The Board made no finding, however, as to the 
nature of the title held by appellant, or as to whether 
it held that title in its own right or as agent or trustee 
tor the benefit of the Trust or any other party, or as 
to what were the respective interests of the appellant 
and the Trust in the title so held. The nearest it came 
to anything of that sort may be summarized as fol¬ 
lows : 


(a) At R. 11 where it finds that the corporate 
action of the appellant necessary to authorize it to 
acquire the property is set forth in an extract 
which it purports to quote from the minutes of its 
directors meeting on December 13, 1919. 

(b) At R. 12-13 where it quotes from two 
letters to Mr. Beaumont from his lawvers in 
which he is advised of the organization of the ap¬ 
pellant and the statement is made that its entire 
capital stock had been issued to him ‘‘in considera¬ 
tion of the assignment of the contract bv vou to 
the corporation.” 

(c) At R. 14 where it finds that the books of 
the Beaumont Investment Trust show that there 
was capitalized in its accounts two items of $1,000 
for the 10 shares of capital stock and $142,468.08 
“being the balance of the purchase price of the 
realty in question.” 


Obviously these findings fall far short of a finding 
that the appellant ever owned this property. They are 
nothing but a restatement of some of the evidence and 
of only a misleadingly incomplete part of it at that. 
They literally beg the real question which was pre¬ 
sented to the Board. 
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Before considering the evidence from a tnore af¬ 
firmative point of view it is not amiss to point out that 
as to (a) the minutes do not show any such Corporate 
action at all. See the statement of evidence beginning 

i ^ 

at the bottom of R. 28 and continuing through R. 29. 
In the first place the company had no minutfes at all. 
Its minute book contained only two signed waivers of 
notice of meetings and two unsigned drafts] of min¬ 
utes for the first meetings of the incorporators and 
the directors respectively, “and nothing more.” The 
minutes show no corporate action of any sort ] because 
there are no minutes. The long quotation from the 
supposed minutes in the Board’s finding of fict at R. 
11-12 is part of the unsigned draft describe^ in the 
statement of evidence at R. 29. As shown at! the top 
of R. 29 the minute book was offered in evidence be¬ 
cause it “is more important for what it does riot show 
than for what it does show.” It is evidence sustaining 
our position that the corporation was nothinjg but a 
mere dummy, and that is all that it proves or could 
prove. There is absolutely not a scintilla of Evidence 
upon which can be based any such finding 'as that 
made by the Board that the corporate action ndcessarv 
to authorize the appellant to acquire the property is 
set forth in the minutes of its directors held! on De- 
cember 13, 1919. There is not a scintilla of evidence 
that its directors ever held a meeting on that date or 
any other date. There certainly are no minutes in 
evidence and so there cannot be any corporat^ action 

shown bv such minutes. 

* 

Similarly with respect to items (b) and (c)j above. 
Both are mere restatements of evidence and neither 
is an ultimate finding of an essential fact. Whajt if the 


i 

i 




i 


18 


stock was issued to Mr. Beaumont in consideration of 
the assignment of some “contract”? If it proves 
anything at all it shows that it was not issued for the 
property itself but for something entirely different 
than the property—presumably the original contract 
of sale. In the same way the finding that the balance 
of the purchase price of the realty was capitalized on 
the books of the Beaumont Investment Trust sup¬ 
ports rather than argues against our position that the 
property was bought by and for the Trust and not 
by appellant. 

That the Board’s decision was built up upon a com¬ 
plete misconception and misapplication of the facts as 
shown by the evidence is apparent from its own state¬ 
ment near the end of R. 15 that the property was pur¬ 
chased bv Beaumont on behalf of the Trust, “was later 
sold to petitioner in a formal manner and all the capi¬ 
tal stock of petitioner was issued to the Beaumont In¬ 
vestment Trust in part payment therefor” and that 
apparently the petitioner continued to owe the Trust 
a part of the purchase price. There is not a scintilla 
of evidence anywhere in this case (and the substance 
of all the evidence is set forth in the statement of evi¬ 
dence, see R. 43) that this property was later sold to 
this appellant in a formal or any other manner, and 
the assumption in the opinion that the capital stock 
of appellant was issued to the Trust in part payment 

therefor is in direct contradiction with the onlv ref- 

* 

erence to the issue of the stock in the Board’s findings 

where as pointed out in item (b) above one of the 

letters from the lawvers showed that it was issued not 

% 

for the property but for a contract, and not to the 
Trust but to Mr. Beaumont. 






! 
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In its opinion at R. 15 tlio Board also ^poke in a 
somewhat critical manner of the appellant pot having 
presented it with any definite evidence as to how it ob¬ 
tained title to the property in question, apd also of 
there being no evidence as to any trust or agency 
agreement between the appellant and the tru^t. There 
may have been no evidence of an express ajgreement, 
but there was uncontradicted evidence from which an 
agreement or trust must be implied (our argument as 
to the legal effect of the situation having been pre¬ 
sented to the Board in substantiallv the same form as 
it is presented in Point III of this brief). As to the 
former point we presented to the Board all the evi¬ 
dence that there was, as is most ingenuously and ap¬ 
parently unconsciously confirmed by the Board itself 
a few paragraphs later on in its opinion whcfere at the 
bottom of R. 16 it summarizes the testimoijiv of the 
president of appellant “that he does not knoW how pe¬ 
titioner obtained title to the property” and ini fact that 
he does not know anvthing about anv assetsjor books 
of account of petitioner. What more could jwe do in 
the case of a dummy corporation than put oij the wit¬ 
ness stand its president and subject him to bpth direct 
and cross-examination to find out what th^re is to 
know about it? What this witness could nqt testify 
to was the most eloquent evidence there could be on 
this point, and very frankly we resent the! implied 
criticism in the Board’s opinion about our failure to 
present any definite evidence on a point as to which the 
whole record shows there could be no definite evidence. 

i 

But enough of this destructive criticism. Let us get 
back to a positive rather than a negative approach to 
the issue. The evidence shows affirmatively that as a 
matter of fact the entire beneficial interest! in this 
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property was in the Trust during the whole period 

that it was held. See the uncontradicted testimony of 

•/ 

appellant’s witness A. S. Connar, who was not even 
cross-examined (R. .‘16). Connar testified that he has 
kept the books and records of the Trust since prior 
to the period in question (R. 30); that those books 
contained the entries re this property because it would 
naturally show on its books as far as it was the prop¬ 
erty that the Trust bought (R. 30); that he made cer¬ 
tain entries “because the property * * * was the 

property of the Beaumont Investment Trust” (R. 33); 
that the property was held from 1919 to 1921 (R. 35); 
that it was held by the Trust (R. 35); and that “at the 
time of its sale bv the Trust” there was a second 
mortgage of $150,000 taken as part of the selling price 
(R. 35). He identified records of the Trust (R. 31) 
which recorded the sale of the property and profits 
arising therefrom (R. 33) and showed that same $150,- 
000 mortgage together with the balance of the pur¬ 
chase price as part of the price for which the property 
was sold (R. 33). The property was not used or 
rented while it was held (R. 34) and he identified his 
original work sheets showing the details of the carrv- 
ing charges during that period which “were paid by 
the * * * Trust” (R. 33, 34). 

Connar’s testimony and indeed our position in toto 
is fully corroborated not only by both the reports of 
the Commissioner’s own revenue agent but also bv the 
formal statement of facts prepared by his office and 
transmitted to the Solicitor of Internal Revenue, an 
officer of the Department of Justice, which are in evi¬ 
dence as Exhibits 16 (R. 36), 21 (R. 40-41), and 23 
(R. 42-43) respectively. The latter, which was ex¬ 
pressly admitted in evidence for “whatever value it 
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may have as containing admissions of fact oh the part 
of the Commissioner” (R. 42) contains the following 
statement of such facts, beginning on R. 424— 

“Facts: (1) The company was organised under 
the laws of the State of Xew York with ain author¬ 
ized capitalization of $1,000.00. All of tlje capital 
stock was issued to the Beaumont Investment 
Trust. It maintained no detailed records and its 
organization was solely for the purpose pf carry¬ 
ing the property known as 112 West 59th Street, 
then owned by the Beaumont Investment Trust. 

It was incorporated primarily for the | purpose 
of expediting its subsequent sale, due toj the fact 
that Mr. Louis Beaumont, president and trustee 
of the Beaumont Investment Trust would not be 
available to execute the necessary papers} to con¬ 
vey legal title to the prospective purchasers. 

The profits from the sale of the real ejstate as 
outlined in the Revenue Agent’s report jvere in¬ 
cluded in the return of the Beaumont Investment 
Trust. The taxpayer did not file a return. The 
Unit sustained the agent’s action.” 

Exhibit 16 at R. 36 refers to the property havi'jng been 

I 

either assigned or transferred to appellant for j expedi¬ 
ency and facilitating of subsequent sale thereof and 
makes it very plain that the agent started the present 
ball rolling solelv because 

I 

“The corporation having gone through the en¬ 
tire process of organization the examining officer 
is of the opinion that any income or profit!,result¬ 
ing from the holding of property by this corpora¬ 
tion should be reported for tax purposes bv the 
corporation, even though the corporation njay not 
be exercising its full corporate powers as granted 
bv its charter.” 

mJ 
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The absurdity of this whole proposition is apparent 
when one realizes that if it is right no corporation 
could ever act as either an agent or a trustee. 

The Board should have made exactly the same kind 
of a finding of fact here as it did a vear later in Green- 
leaf Textile Corporation, 2(5 B. T. A. 737. In an almost 
identically similar situation in that case (which we 
discuss further under Point III) it not only ruled as it 
should have ruled here but it expressly found as a fact 
at page 738 that— 

“The S. & G. Realty Company inis merely a 
(lummy corporation which never held directors’ 
meetings and never had a bank account.*’ 


See also C. I). Little , 20 B. T. A. 1042, where the Board 
held at page 1048 that the taxpayer “was a mere 
‘dummy’ stockholder”, and Henry Doscher , et al ., 25 
B. T. A. 6*07, where at page 702 it held that one who 
in that case “held the record title solely to facilitate 
and expedite their real estate transactions * * * 

became only a nominal holder” and that the date of 
the reconveyance bv her should be ignored as a basis 
in computing the gain or loss to the real owner. 

And that it was reversible error for the Board to 

entirely disregard the uncontradicted testimony as it 
* » • 


did in this case is established bv the recent decision of 


this court in Dempster Mill Mfg. Co. v. Burnet, 60 App. 

D. C. 23. There the issue was as to whether a loss 

had actually been sustained on the stock of a subsidiary 
» • 

company. This court held at page 24: 


“The Board, in deciding that appellant was not 
entitled to the deductions claimed, said, ‘The evi¬ 
dence does not establish a loss. Before a deduc¬ 
tion can be taken for loss in respect of property 
acquired prior to March 1, 1913, the basis of loss 


23 


must be established, and such basis is the lower 
of the figures of the value of the asset on March 
1, 1913, and the actual cost. United States v. 
Flannery, 268 U. S. 98, 45 S. Ct. 420,j 69 L. Ed. 
865; McCaughn v. Ludington, 268 U. jS. 106, 45 
S. Ct. 423, 69 L. Ed. 868. Here the evidence indi- 
cates that neither the assets nor the stock of the 
Florence Company was valuable on that date. The 
loss, if any there was, was sustained prior to 
March 1, 1913, and the formal dissolutijon in 1920 
of the Florence Company gave the Dempster Com¬ 
pany no new opportunity for a deduction. We 
say this notwithstanding the oral testimony of a 
witness primarily interested in the event that the 
Florence stock was on March 1, 1913, worth par, 
for in the light of the other evidence we must re¬ 
ject this witness’ statement as an unsupported 
opinion.’ j 

The only witness who testified directly as to the 
value of the stock of the Florence Company on 
March 1,1913, was C. B. Dempster, for forty years 
president of appellant company. It was! his testi¬ 
mony that was rejected as being the testimony of 
an interested witness. We think it was! error to 
disregard the testimony of this witness, inasmuch 
as it stands uncontradicted. The rules of evi¬ 
dence, in a hearing before the Board of j Tax Ap¬ 
peals, are not different from those applied to civil 
procedure in the courts, except that the statutes 
and regulations should be construed liberally in 
favor of the taxpayer.” 

i 

The concept of a dummy corporation is a familiar fact 
in the world of business, and in final analysis the issue 
here was whether this appellant was or whs not a 
dummy corporation. The uncontradicted evidence all 
“indicates” that it was a dummy corporation just as 
in the Dempster case that kind of evidence indicated 
that neither the assets nor the stock of the subsidiary 
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had any value. It was just as much error to disregard 
such evidence in this case as it was to disregard the 
evidence in that case. 

We submit therefore that the evidence fully sus¬ 
tained our position and that as a matter of fact this 
appellant at no time had any beneficial interest in this 
property, that the property was sold by its real owner 
and had appellant or its officers balked they could have 
been compelled to execute the necessary conveyance, 
and that appellant at no time had any beneficial in¬ 
terest whatever in the proceeds or profits from that 
sale. 

III. This profit of $51,547.88 was as a matter of law 
the income of the Beaumont Investment Trust and not 
of the appellant. 

We believe that this is primarily a fact case and 
that it can be so disposed of along the lines already dis¬ 
cussed. But if not, there would seem no question that 
as a matter of law this profit was the income of the 
Trust and not of the appellant. It was no more income 
to this appellant than the profits on thousands of sales 
which have been made over manv vears on the stock 
exchanges throughout the eountrv were income to the 
individuals whose names happened to appear on the 
so-called street certificates which evidenced the stock 
sold. 

The answer is the same whether we approach the 
issue from the standpoint of the Federal decisions un¬ 
der the income tax laws or of the New York decisions 
under the Heal Property Law of the state in which 
this property was situated. We will do both—in the 
order named. 
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Federal Cases. 

i 

| 

The present decision sticks out like the proverbial 
sore thumb when lined up with the other decisions in 
similar cases arising under the Federal tax laws. This 
decision is exactly contra to the decisions in those 

I 

cases, and no good reason has been given either in the 
Board’s opinion or anywhere else why it should be so. 
The cases to which we particularly refer are 

Stewart For shay, 20 B. T. A. 537. 

United States v. Jelenko, 23 F. (2d) 511. 

Greenleaf Textile Corporation, 26 B. l jT. A. 737. 

i 

The For shay case is practically on all fours with the 
present case, even to the real estate being situated in 
the state of New York. We quote from the opinion of 
the Board beginning at page 546 where it states the 
petitioner’s contention— I 

“ Petitioner contends that under the | laws of 
New York the A. T. Seventh Corporation had 
neither legal nor equitable title to the jproperty 
known as 176 West 87th Street, and, therefore, 
was not entitled to any income from s<iid prop¬ 
erty nor to the proceeds from its sale, and was not 
liable for any taxes with respect thereto. It is 
admitted that the record title to this property 
was in the A T. Seventh Corporation, but it is 
urged that the corporation was merely a ;dummy’ 
corporation, created for the purpose of! holding 
title and that the equitable and legal title to the 
property in question vested in petitioner! and his 
associates, who were entitled to all the rents and 
profits therefrom.” 

i 

At page 548 it sums up its conclusions— 

“Considering all the acts of the parties! as evi¬ 
denced by their covenants and agreements as lim- 


i 

i 

j 

i 



Rations upon the instruments of conveyance, it is 
clearly,evident the corporation did not take title 
on its own behalf or for its own benefit, but for 
the benefit of petitioner and the Fergusons. It 
held only the bare record title, coupled perhaps 
with a power to sell, convey, lease, mortgage, or 
otherwise deal with such property for their benefit 
only upon a written direction from a majority of 
them. After its organization the corporation did 
not participate in the active management and con¬ 
trol of the apartment house; it held no directors’ 
meetings, and declared no dividends, except for 
the single act of conveying the title after sale had 
been made by the parties who had the beneficial in¬ 
terest.” 

And at page 549 it decides— 

“Any income from the property was properly 
that of petitioner and his cotenants, as was also 
the amount received upon the sale. Such amounts 
were properly reported as income by the indi¬ 
viduals, rather than the corporation.” 

There is no'substantial distinction between that case 
and the one at bar. The Board in its opinion at R. 20, 
contents itself with the bare statement that the cases 
are distinguishable—but it very shrewdly refrains 
from trying to explain in what way. In the For- 
sliaij case the Board held that where real property sit¬ 
uated in New York is conveyed to one person for the 
benefit of another the legal and equitable title vests 
in the latter under the laws of that state and it there¬ 
fore follows that no part of the rents or profits from 
the sale of such property is income to the person in 
whose name the property is held . In the present case 
there was no difference in the ultimate facts and the 
decision should have been the same. 
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With respect to the Jelenko case we aiccept the 
Board’s summary of the facts and decision as set forth 
at some length in its opinion in the present case at R. 
19-20: ! 


4 ‘The facts in that case were, briefly, as follows: 

Jelenko and Rosenstock were partners in the 
real estate business. For convenience, they 
formed a corporation to hold its real estate and 
certificates of stock in the amount of $l]000 were 
issued to the partners in equal shares. No money 
was paid for this stock, and no other stock was 
ever issued. Xo director’s or stockholder’s meet¬ 
ings were ever held, no corporate books ojr records 
were ever made or kept and no salaried or divi¬ 
dends were ever paid. The corporation liever was 
possessed of any money, unless, as the court says, 
a bank account referred to was in reality that of 
the corporation. All the capital deposited in this 
account was contributed by the partners] and tlie 
corporation did not give in return therefore any 
evidence of indebtedness. The Commissioner at¬ 
tempted to hold the partners liable as transferees 
of the assets of the corporation for the tak alleged 
by the Commissioner to be due from the 'corpora¬ 
tion. 

In holding that the business was not tliht of the 
corporation, that it received no income, j that no 
tax was due from it, and that the partners were 
not liable for the asserted liabilities, the court said 
in part: j 

* * * The contention that it was in law the busi¬ 
ness of the corporation, and that the defendants 
were its stockholders or creditors, can be main¬ 
tained only if it is found that the money in the 
Old Town Bank belonged to the corporation, and 
the books of account were its books, although kept 
in the name of the firm. Otherwise, the Corpora¬ 
tion was only a legal concept, a name to be; used as 


i 

! 


i 

! 
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a business convenience, with no means to conduct 
substantial transactions in real estate. But the 
facts in connection with the moneys on deposit and 
the books of account are not consistent with the 
theory of corporate ownership. It would be, in 
the opinion of the court, a forced construction to 
hold that the mere grant of a corporate charter, 
and the occasional use of the corporate name, so 
changed the legal situation that the business be¬ 
came corporate in law, although the activities of 
the defendants were continued as theretofore in 
the partnership relation.’’ 

We now come to the most interesting development 
of all. After thus setting forth at such length the facts 
and decision in the Jelenko case the Board continued 
in its opinion at R. 20— 

“The case of United States v. Jelenko, supra , 
as far as we can determine, is not distinguishable 
from the instant proceeding, but we find ourselves 
unable to agree with the learned District Court.” 

More recently, however, as we shall see, the Board has 
apparently changed its mind completely, for in the 
Greenleaf case, decided over a year after the present 
case, we find it citing and following the Jelanko case 
without any qualification. There it held at page 740— 

“The title to the real estate in question was 
taken in the name of the S. and G. Realty Com¬ 
pany. This company never functioned as such, 
and, admittedly, was a mere name, in which the 
title was held for the sole benefit of petitioner. 
Therefore, if the loss asserted was sustained in 
the taxable period here involved, the petitioner 
must prevail. Gulf Oil Corporation v. Leivellyn, 
248 U. S. 71; Stewart Forshay, 20 B. T. A. 537; 
United States v. Jelenko t 23 Fed. (2d) 511.” 
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The facts of that case which have already been re¬ 
ferred to at page 22 of this brief are practically oil 
all fours with those in the case at bar. The only sub¬ 
stantial difference was that its real estate was in Flor- 

I 

ida and bought during the boom—so there ’tffas a loss 
instead of a profit. The only other difference! was that 
as expressly found by the Board the “dumm^ corpora¬ 
tion” was organized for the purpose of avoiding li¬ 
ability by the taxpayer or its president, whereas here 
it was admittedly for a motive open to not thej slightest 
criticism (see R. 43). 

It thus appears that not even the Board itself any 
longer adheres to the grounds on which it decided the 
present case and that it has evidently realized that a 
decision such as that in this case is wrong ^nd with¬ 
out support in the authorities. Indeed were there such 
a thing as confession of error bv the tribunal from 
which the appeal is taken a reversal might wOll be en¬ 
tered on that ground. 

To the same effect is a long line of other decisions 
in Federal tax cases —Maryland Casualty Co. tf. United, 
States , 251 U. S. 342; Thompson v. Commissioner y 28 
Fed. (2d) 247; Curran v. Commissioner , 49 F. (2d) 
129; Central Life Assurance Society v. Commissioner , 
51 F. (2d) 939; Ford v. Nauts, 25 Fed. (2d) 1015; Par¬ 
ish, Watson & Company , 2 B. T. A. 851; Lina J. Capps , 
2 B. T. A. 1271; Louis Rosenstein, 9 B. T. A. 1184; 
William J Snyder, 11 B. T. A. 807; Herbert Choynski, 
14 B. T. A. 9; Northwestern Drug Co., 14 B. T.; A. 222: 
and John Robert Brewer , 17 B. T. A. 716. Arid that a 
mere intermediary receiving money or property re¬ 
quired to be paid over to another is not taxable with 
respect thereto is equally well established— Eakins v. 
United States, 36 F. (2d) 961; Ansco Photo Products 
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v. Clark , 34 F. (2d) 568; Updike v. Commissioner , 22 
B. T. A. 12; and Ives Dairy v. Commissioner , 23 B. T. 
A. 579. 

In the Maryland Casualty Co. case the taxpayer 
made a contention somewhat similar to that which is 
in effect implied by the Commissioner’s determination 
in the present case, viz.—that receipts through an 
agent are in the first instance income to the agent. The 
Supreme Court held unequivocably and in no uncer¬ 
tain terms that ‘‘receipt by its agents was receipt by 
the company within the meaning of the income tax 
act. ’ ’ 

In the Thompson case (C. C. A. 3rd) the question 
was as to whether some $57,000 received by a partner¬ 
ship from the sale of certificates was income to it or 
whether on the contrarv it belonged to the certificate 
owners. In reversing this Board the court held that 
the partnership “was handling the money in ques¬ 
tion, not for itself, but for the certificate owners. * * * 
In determining what constitutes income, substance 
rather than form is to control.” The court very aptly 
pointed out that, just as in the present case, the al¬ 
leged income did not answer the test of being derived 
from capital or from labor or from both combined 
{Eisner v. Macomber, 253 U. S. 189). 

In the Curran case (C. C. A. 8th) the court said in 
reversing the Board of Tax Appeals— 

“The form of a transaction is unquestionably 
pertinent evidence as to what the transaction 
really is, vet it is not alwavs controlling. This is 
illustrated by the well-recognized rule that a deed, 
absolute in form, may be shown to be a mortgage. 
This same principle is true in applying the rev¬ 
enue statutes indess there is some forbidding ex¬ 
pression or necessary implication in the particular 
statute .” 
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In the Central Life case the same court, j again re¬ 
versing the Board, said— 

“Tax laws are essentially practical in their pur¬ 
poses and application, and the federal iikcome tax 
laws are no exception. While, for purposes of con¬ 
venience and certainty in collection of shell taxes, 
it is sometimes provided that those wljio callect 
income for others shall pay therefrom jtlie taxes 
thereon, yet a cardinal purpose of the income tax 
laws is to tax the income to the person who has the 
right or beneficial interest therein,and not\ to throw 
the burden upon a mere collector of conduit 
through whom or which the income passes. Shel- 
labarger v. Commissioner, 38 F. (2d) 566, 567 (C. 
C. A. 7); Young v. Gnichtel, 28 F. (2d) 789 (D. C. 
N. J.); O’Malley v. Eaton, 24 F. (2d) 436 (D. C. 
Conn.); also compare U. S. v. Robbins, i69 U. S. 
315, 327, 328, 46 S. Ct. 148, 70 L. Ed. 28p; Kauf- 
mann v. Commissioner, 44 F. (2d) 144, 146 (C. C. 
A. 3); Mitchell v. Bowers, 15 F. (2d) 2871, 289 (C. 
C. A. 2). It is also a basic principle in the appli¬ 
cation of such laws that substance and hot mere 
form be regarded as governing. Having the above 
principles in mind, it seems to us that tlije Board 
of Tax Appeals was in error in deciding I that the 
above income was really and truly the iiicome of 
petitioner. It is unnecessary to determine \whether 
the relationship here is technically a fullclothed 
trust or is something else, although the facts here 
may well be held to establish a trust relation as to 
this income.” 

The last sentence in the extract from the opinion just 
quoted is peculiarly in point in the present chse. To 
the same effect the Board itself said in the Forshay 
case— 

i 

“Whether the conveyance of the property j here in 
question * * * created a passive trust, a power in 
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trust, or a mere agency is not material. In either 
case no estate or interest vested in the corpora¬ 
tion.” 

In the Parish-Watson case there was a joint adven¬ 
ture in buying and selling art collections. The four 
men engaged in the venture decided to incorporate 
and to turn in their jointly owned property to the cor¬ 
poration under an agreement that the net profits on 
the sale of the art collections were to be divided among 
them equally and in different proportions from their 
stock holdings in the corporation. The Commissioner 
contended that the profit upon the sale of the property 
should be taxed to the corporation but the Board held: 

“It was not intended that the corporation should 
retain or have any interest in the proceeds of the 
sales of the several art collections in excess of the 
amount of $455,556.75, the cost to the joint ven¬ 
turers of their interest therein, and it was this 
for which the contract provided. The profits in 
question were clearly income to the individuals, 
and did not at any time belong to the corporation. 
The Commissioner was therefore in error in tax¬ 
ing them as income to the corporation.” 

In the Capps case a father, by general warranty 
deed, conveyed to the taxpayer real estate worth 
$32,800, with no reservations mentioned in the deed, 
but orally enjoined upon the taxpayer to see to it that 
a sister should receive $16,000. The father’s instruc¬ 
tions were carried out. In holding that taxpayer re¬ 
ceived no taxable income as a result of the conveyance 
the Board said: 

“The taxpayer took title from her father to the 
whole of the $32,800 worth of property, charged 
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with a trust to deliver to her sister that sister’s 
part, according to the well-known custom in the 
family.” 

j 

Neither has there ever been any doubt as to the atti- 
tude of the Supreme Court with respect to| this par¬ 
ticular question. Its rulings have been consistent 
throughout. Compare what it said in Eisner v. Ma- 
comber, 252 U. S. 189, (one of the first great cases 
under the income tax amendment)— 

“it becomes essential to distinguish between what 
is and what is not ‘income’, as the term is there 
used; and to apply the distinction, as cases arise, 
according to truth and substance, without regard 
to form.” 

I 

j 

with what it announced so recently in Corlis§ v. Bow¬ 
ers, 281 U. S. 376— 

“Taxation is not so much concerned with the re¬ 
finements of title as it is with the actual command 
of the property taxed—the actual benefit for which 
the tax is paid.” ! 

The Government cannot—as it here seeks to <1 $—assess 
a tax solelv on the basis of “refinements of title” 

* i 

against this appellant which never had the j slightest 
vestige of “actual command of the property taxed.” 
And especially not where as here it has already irre¬ 
vocably and properly collected the tax from the Trust 
which had the entire beneficial ownership including 
the aforesaid “actual command.” 

New York Cases . 

So much for the Federal cases. Passing on to the 

1 

decisions of the New York courts in real property 

i 
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cases arising in that state we find the conclusion in¬ 
evitable that both the real estate and the profit from 
its sale belonged to the Trust and not to this appellant. 
And that in federal tax cases the federal courts are 
bound by state rules of property is well established. 
Tyler v. United States, 281 U. S. 497, 501. 

That the proceeds of the sale of the property, includ¬ 
ing such part as is alleged to be profit, could have ac¬ 
crued, if at dll, to appellant not in its own right but 
only as agent or trustee for the Trust and impressed 
with a trust in its favor is indisputably established by 
these decisions. As the property was located in New 
York and all the transactions took place in that state 
we confine ourselves to the citation of New York au¬ 
thorities, but the principles are of universal applica¬ 
tion and have been announced to the same effect bv 
courts the countrv over. See 39 Cvc. 118. 

& V 

The common law rule is that where lands are con¬ 
veyed to one person but the consideration is wholly 
paid by another a trust results in favor of the person 
who paid the price, and that such trust, being raised 
by implication of law is not within the statute of 
frauds. Garfield v. Hat maker, 15 N. Y. 475; O’Brien 
v. Gill, 166 App. Div. 92, 151 N. Y. S. 682; MayuThan 
v. Holmes, 59 Misc. 86, 110 N. Y. S. 300; Buffalo, etc. v. 
Laynpson, 47 Barb. 533. The evidence here is undis¬ 
puted that the entire purchase price was paid by Beau¬ 
mont for the Trust and no part was paid by or for ap¬ 
pellant (R. 34, and cf. R. 15). 

The only statute relating at all to this question is 
Sec. 94 of the Real Property Law which provides that 
in such cases a trust results in favor of the creditors 
of the person paying the consideration. Its proviso 
that no use or trust results to the person paying the 
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consideration, unless the grantee takes the tiitle in his 

# *- i 

own name without the consent or knowledge of that 
person or in violation of some trust purchases the 
property with money belonging to another, dojes not bar 
or obstruct the recognition of a trust in a case such as 
the present where the Trust not only paid| the pur¬ 
chase price, but also carried the property at an out-of- 
pocket expense of at least $30,000 (R. 33-3i) during 
the period between its purchase and sale, an4 received 
with the full acquiescence of appellant and ijts officers 
the proceeds of the sale. Foreman v. Foreman, 251 
N. Y. 237; Carr v. Carr, 52 N. Y. 251; FairchiM v. Fair- 
child, 64 N. Y. 471; Leary v. Corvin, 181 N. Y. 222; 
Waters v. Hall, 218 App. Div. 149; Churchl v. Alge- 
meine Verein, 31 App. Div. 133; Bork v. Martin, 132 
X. V. 280; Bobbins v. Robbins, 89 X". Y. 251; In re 
Finkelstein, 33 F. (2d) 278. j 

In the Foreman case, a very recent one decided in 
1929, the opinion written by Chief Judge Cai-dozo af¬ 
fords a most concise summary of this wholje line of 
cases. In that case a man, for business reasons, pur¬ 
chased real estate and had his wife take title in her 
name upon her oral agreement to convey the land as 
he might direct. Thereafter he collected the rents, 
paid taxes and all maintenance costs. The wife died 
and the title descended to their son. In holding that 
the father might compel the son to convey th^ land to 
him, the court said— 

1 I 

i 

‘‘The rule is now well settled by repeated judg¬ 
ment < of this court that the statute does not ob¬ 
struct the recognition of a constructive trust af¬ 
fecting an interest in land where a coiifidential 
relation would be abused if there were repudiation, 
without redress, of a trust orally declared-! * * * 
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Whatever force the criticism may have had while 
the rule was in the making, has vanished with the 
years. By long acquiescence, the reception, if such 
it be, has wrought itself by construction into the 
body of the statute as if written there from the 
beginning. ‘It is not the promise only, nor the 
breach only, but unjust enrichment under cover of 
the relation of confidence, which puts the court in 
motion’ * * * 

The husband paid for the land and managed 
and improved it. The wife, far from attempting 
to rid herself of the trust because orally declared, 
submitted to it as completely as if seals and parch¬ 
ments had perfected the evidence of duty (cf. Bork 
v . Martin, 132 X. Y. 260). Xo objection was heard 
from her, or none that has been disclosed, when 
the husband gathered in the rents and used them 
for himself, in its origin the trust was dependent 
for proof of its existence on nothing better than 
word of mouth. In the end, at her death, what was 
oral in its beginnings, had been confirmed by part 
performance, with the result that conduct as well 
as words had become the signs of its creation. 

The wife would have been guilty of an 
abuse of confidence bv disclaimer during life. Her 
heir will not be suffered to nullifv her submission 
to the call of equity and honor by disclaimer after 
death. 

Nothing in the statute as to the implication of 
resulting trusts is at war with this conclusion 
(Real Prop. Law, Sec. 94). The statute has put an 
end to the rule at common law that where a grant 
is made to one for a consideration paid by another 
a trust results inevitably and always, by force 
merely of the payment, irrespective of the inten¬ 
tion * * *. The conveyance is operative accord¬ 
ing to its terms if nothing else is proved. The stat¬ 
ute has no effect, however, on trusts constructively 
imposed as a consequence not of payment alone, 
but of payment in combination with other or ex- 
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trinsic equities. As to this the decisions are uni¬ 
form and ample. * * * 

Enough and ample there is here to put the case 
for the plaintiff in the field uncovered bv the stal- 
ute. Ills equity does not grow out of payuient and 
nothing more. It is reinforced by words ojf prom¬ 
ise, by the relation of man and wife, andj by un¬ 
equivocal acts of confirmation and performance. 
In such circumstances, the plastic remedies of 
chancery are moulded to the needs of justice.” 


It will be noted that in the case at bar the govern¬ 
ment, in asserting that the proceeds of the realty be¬ 
longed to the corporation, is in the same positioh as the 

son in the Foreman case who asserted that the realty 

r j 

belonged to his mother. With equal force it mjay here 
be said in Justice Cardozo’s language, that tjie Gov- 
eminent “will not be suffered to nullify” the Corpora¬ 
tion’s “submission to the call of equity and honor by 

disclaimer” of the trust after it has been fully exe- 

| 

cuted. 

In the Fairchild case where realty was purchased in 
the name ot‘ a partner but with partnership funds and 
for partnership purposes (just as here it wks pur¬ 
chased in the petitioner’s name but with Beaumont 
money and for Beaumont purposes) the Court of Ap¬ 
peals of New York was very astute to hold tjhat the 
case was not within the statute. In the Carr case the 

j 

same court held that the statute affects only t|ie com¬ 
mon law trust and does not interfere with other equi¬ 
ties and rights existing independent of or in connec¬ 
tion with the payment of the purchase pricej of the 
property. In the Leary case this principle wjis very 
definitely applied. A daughter had contributed her 
savings in part payment of a home purchased! by her 
father under such circumstances that the cotirt felt 
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obliged to hold that the case was within the statute. 
The Court of Appeals further held, however, that— 

“It does not follow, however, that the plaintiff 
is entitled to no relief. !She made her contribu¬ 
tion to the purchase of the property on the faith 
of an agreement with her father which he has vio¬ 
lated by failing to secure to her the property upon 
his death and the relation between the parties was 
one of trust and confidence. The plaintiff’s money 
having been thus appropriated to the acquisition 
of the property she has an equitable lieu thereon 
for its amount . and as she has been induced to let 
it. remain in the property in reliance upon her 
father’s promise, without receiving any compen¬ 
sation therefor, now that that promise has been 
violated she is justly entitled to interest from the 
time of the original payment to her father.” 

In the Wafers case the defendant had represented 
that certain real property could be purchased for the 
purpose of erecting a theatre thereon. The plaintiff 
had thereupon agreed with the defendant to purchase 
the property and to take title in the name of the defen¬ 
dant for the benefit of the plaintiff. The plaintiff paid 
to the defendant moneys with which to purchase the 
property and to make improvements thereon. Subse¬ 
quently the defendant, claiming to be the owner, con¬ 
tracted to sell the same with the intention of retaining 
the proceeds as her own. The plaintiff then brought 
this action to enjoin the defendant from conveying the 
property, and for an adjudication that the plaintiff 
was the owner of said property, and that the defen¬ 
dant held the same as trustee for the plaintiff. The 
court held for the plaintiff, and at page 151 said: 

“Xor is section 94 of the Real Property Law a 
bar to this action. This section does not more than 
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abolish a resulting trust which would j otherwise 
arise from the fact, standing alone, of th!e payment 
of the consideration. Where, however,! there are 
equities existing between the parties that would 
render unconscionable a retention as | beneticial 
owner of the property by the one in whose name 
title was taken, the court will not permit the stat¬ 
ute to be used as a means of perpetrating a fraud 
any more than the court will permit the Statute of 
Frauds so to be used. As was said by Allen, J., in 
Carr v. Carr (52 X. Y. 251, 260): ‘it is only the 
common law trust for the benefit of an individual 
from whom the consideration for a grant issues, 
and resulting from the fact of payment of the con¬ 
sideration, and having no other foundation, that 
the statute abolishes. It bars no other equity, and 
precludes no one from asserting title against one 
who has thus taken a conveyance for a lawful and 
specific purpose, and attempts to retain the prop¬ 
erty in violation of the arrangement apd agree¬ 
ment under which he has acquired the formal title, 
in fraud of the real owner and against equity and 
good conscience. This statute can no rnoifc be used 
to perpetrate a fraud or defeat actua} equities 
than can the Statute of Frauds. Tliev both stand 

* i 

in this respect upon the same footing.’ In the case 
at bar there was more than tlie bare facjt of pay¬ 
ment of the consideration. It appears that title 
to the real property in question was takpn in the 
name of the defendant pursuant to an agreement 
between the parties that the said property should 
be used for the erection and operation of a theatre. 
This plan fell through because, under the provi¬ 
sions of the Building Zone Resolution,! the site 
could not be used for a theatre. The defendant 
thus obtained title for a lawful purpose gnder an 
agreement which was partially performed, but 
could not be completely performed for the reason 
stated. The court will not permit the defendant 
fraudulentlv to take advantage of a situation 

- i 
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which was not contemplated by the parties when 
the agreement to purchase the property was en¬ 
tered into. ” 


In the ('lurch of St, Stanislaus case the plaintiff 
church was an unincorporated society, whose applica¬ 
tion to the Cardinal Archbishop of New York for leave 
to incorporate and to purchase a building had been 
refused. In order to accomplish its purpose, the plain¬ 
tiff induced a corporation to take title to certain prop¬ 
erty, the payment for which was made by money raised 
through the plaintiff Church. Subsequently the Church 
became incorporated and demanded a transfer of the 
title, which was refused. The court decided that the 
plaintiff was entitled to the property, and at page 135 
said: 


* k It seems to be a well-settled rule of law in this 
State that unless it appears that the person paying 
the consideration has consented to an uncondi¬ 
tional and absolute conveyance of the property to 
another without anv recognition or intimation in 
respect to his rights, the statute in question will 
not protect the attempted fraud: and it is further 
held that no presumption can bo indulged in to 
support such a defense. (Scliulize r. Mayor, 103 
X. Y. 311.) 


“Applying this principle to the case at bar, 

there is no evidence that this convevance was un- 

derstood by the unincorporated society to have 

been taken bv the defendant unconditionallv and 
• • 

without anv recognition of their ultimate rights.’' 


Under the; cases thus far cited it is plain that the 
appellant had no beneficial ownership whatever in this 
niece of real estate at any time while it held the nom¬ 
inal legal title to it, and there certainly were no cir- 
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cumstances which should have given it any greater in¬ 
terest. in the proceeds from the sale than it Inid in the 
property itself. These cases would thereforej seem to 
be conclusive, even were there no others morel directlv 
in point. The highest court of New York has, ljiowever, 
in two cases ruled on the precise point here in Question, 
and held that Sec. 94 has no application whatever to 
proceeds from the sale of such real estate and that 
such proceeds are unqualifiedly subject to whatever 
trust arises from the other circumstances of file case. 
Bork v. Martin, 132 X. Y. 280; Robbins v. Robbins, 89 
X. Y. 251. 

i 

In the present case no controversy arose | because 
the appellant did not violate its trust. The t|ust was 
executed in full and the proceeds passed directly to 
the real party in interest. But if the appellant had 
had the proceeds and had sought to retain them (which 
is in effect the theorv assumed bv the Commissioner’s 

* \ l 

determination) any such contention would lulve been 
quickly disposed of under this strikingly appojsite par¬ 
agraph from the opinion in the Bork case at page 
285— I 

“When the defendant savs it is not fraudulent to 

♦ . j 

refuse to perform a contract which the! statute 
declares to be void, the answer is that he is not 
charged with a refusal to perform that part of the 
contract; he has voluntarily performed it. | A trust 
in the money may be established by parol. {Bay 
v. Roth, 18 X. Y. 44S: Robbins v. Robbins} supra.) 
So, too, when the defendant savs this money is 
the proceeds of the sale of his own land, tjie reply 
is. that the money is the proceeds of the land 
winch plaintiff entrusted to the defendant to sell 
for his benefit: that the defendant cannot with the 
avails of his agency in his pocket, dispute his 



agency, or his principal’s power to appoint him 
(Supervisors of Rensselaer Co. v. Bates, 17 N. Y. 
242); that the statutes relate to land, not to 
monev; that since the defendant has waived his 
statutory protection and converted the land into 
money, the court will accept both his waiver and 
performance so far as he has accomplished them, 
and take up his agency at the point where he has 
repudiated it; and since it would be unjust to treat 
the money as land, and thus allow the defendant to 
recede from his honest performance, the court will 
not permit. 

The same equitable considerations defeat the 
application of the statute which declares where the 
grant is to one person and the consideration is 
paid by another, no trust results in favor of the 
latter. The plaintiff seeks to establish no result¬ 
ing trust in the land. The voluntary performance 
of the defendant has carried the case beyond that 
stage, and the trust is in the money which the 
facts shown the defendant received for plaintiff*s 
benefit.” 

In the Robbins case it had similarly been held that 
the provisions of Section 94 of the Real Property Law 
applied only to real property and had no application 
when the realty had been converted into personalty. 

AYe submit that these cases, both of which are deci¬ 
sions of the Court of Appeals of New York, are di¬ 
rectly in point and controlling to the effect that the 
proceeds of the sale of the property at 112 AY. 59th 
Street, were at no time the income of this appellant for 
the purpose of either being taxed to it or of being 
disposed of by it, but were at all times impressed with 
an enforcible trust in favor of the Trust; and that such 
effect must be given in full to the actual payment of 
the proceeds directly to the Trust in accordance with 
the very purpose for which the title had been con¬ 
veyed to the appellant. 
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Tliat the rule developed in this long line of cases is 
to its full extent recognized and approved by the 
Federal courts sitting in that state is established by 
the recent decision of the Circuit Court of Appeals 
for the Second Circuit in the Finkelstein case. In that 
case which, like the Bork and Robbins casefc and the 
case at bar, related to proceeds from the sile of the 
original property an attorney had taken a mortgage 
in his own name instead of in the name of his client 
who furnished the money. In holding that tjiis attor¬ 
ney’s trustee in bankruptcy was not entitled: to retain 
the proceeds realized upon the foreclosure of the 
mortgage that court said— 

“The New York statute abolishing jresulting 
trusts only covers cases where except fob the stat¬ 
ute a trust would result from the mere fact of 
payment of the consideration by another! than the 
grantee. Under familiar doctrine, the statute can¬ 
not be used to perpetrate a fund. This it says in 
express terms, and the cases so hold, j Carr v. 
Carr, 52 X. Y. at page 260; Waters v. pall, 218 
App. Div. 149, 218 N. Y. S. 31. Moreovep by set¬ 
tled principles of equity, this mortgage wfhich had 
been purchased with the appellant’s fundb was im¬ 
pressed with a trust for its benefit.” 

It thus appears that under both Federal hnd state 
authorities the present profit did not as a matter of law 
belong to this appellant. 

IV. Conclusion. 

In concluding we call the attention of the | court to 
the following brief dissenting opinion which Iwas con¬ 
curred in by three members of the Board (Ri 21) and 
which shows a sound and substantially accurate view 
of this case: 


i 

i 

i 
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44 It seems clear to me that this corporation was 
a mere * dummy’ corporation, organized at the in¬ 
stance of and used bv the Beaumont Investment 

* 

Trust as an agency to hold title to and facilitate 
the management and sale of certain real property, 
the beneficial interest and equitable title to which 
were held by the Trust. All of the capital stock of 
the corporation, which was merely nominal, was 
issued to and held by the Trust, with the exception 
of the qualifying shares which stood in the names 
of persons in the offices of the attorneys employed 
by thb Trust. These persons also served as 
‘dummy’ officers of the corporation, but had no 
part in the management of its affairs, this being 
done entirely bv the Trust, or its attorneys at its 
request. All income received bv this ‘dummy’ cor- 
poration was paid over to the Trust, which ac¬ 
counted for the same in its own tax return. Un¬ 
der these facts, it is my opinion that the corporate 
entity should be disregarded and that anv income 
from thei property held in the name of the cor¬ 
poration should be regarded as belonging to the 
Trust, and 1 therefore dissent from the opinion 
of the majority in this case. See: Stewart For - 
sl/atf. 20 B. T. A. 537; and United States v. Jelenko, 
23 Fed. (2d) 511.” 


For the reasons set forth in Points I. II, and III, 
and in the dissenting opinion just quoted it is submitted 
that the decision below should be reversed with direc¬ 
tions to enter! a decision that there is no deficiency. 

Respectfully, 

Claude K. Koss, 

James Craig Peacock, 
Counsel for Appellant . 

Proskauer, Rose & Paskus, 

Of Counsel. 
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In the Court of Appeals of the District of 

Columbia 

I 

April Term, 1933 


No. 5825 

112 West 59th Street Corporation, petitioner 

v . | 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

j 

The only previous opinion in this case is tliat of 
the United States Board of Tax Appeals (R. 14-21), 
which is reported in 23 B.T.A. 767. 

I 

JURISDICTION 

This case involves income and profits taxes fpr the 
year 1921 and the appeal is taken from an order of 
redetermination of the United States Board of Tax 
Appeals entered June 19, 1931 (R. 21-22). The 
case is brought to this Court by petition for review 
filed on December 16, 1931 (R. 22), pursuant to 
Sections 1001, 1002, and 1003 of the Revenue Act of 
1926, c. 27, 44 Stat. 9, 109, 110 (U.S.C. Supp.j VI, 

Title 26, Secs. 641-642). I 

(i) 
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QUESTIONS PRESENTED 

1. Is the profit derived from the sale of real estate 
located at 112 West 59th Street, New York City, 
income of the petitioner corporation? 

2. If it was the petitioner’s income, is the Com¬ 

missioner precluded from taxing the same to the 
petitioner because he had entered into a final closing < 

agreement with a third party, the Beaumont In¬ 
vestment Trust, under Section 1106 (b) of the 
Revenue Act of 1926? 

STATUTES INVOLVED < 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 230. That, in lieu of the tax imposed 
by section 230 of the Revenue Act of 1918, 
there shall be levied, collected, and paid for 
each taxable year upon the net income of 
every corporation a tax at the following 
rates: * * *. 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 1106 (b) If after a determination and 
assessment in any case the taxpayer has paid 
in whole any tax or penalty, or accepted any 
abatement, credit, or refund based on such 
determination and assessment, and an agree¬ 
ment is made in writing between the taxpayer 
and the Commissioner, with the approval of 
the Secretary, that such determination and 
assessment shall be final and conclusive, then 
(except upon a showing of fraud or malfeasance 
or misrepresentation of fact materially affect¬ 
ing the determination or assessment thus 
made) (1) the case shall not be reopened or the 


3 


determination and assessment modified by 
any officer, employee, or agent of the lUnited 
States, and (2) no suit, action, or proceeding 
to annul, modify, or set aside such deter¬ 
mination or assessment shall be entertained 
by any court of the United States (U.S.C. 
App., Title 26, Sec. 1249). j 

i 

STATEMENT 

I 

The facts as found by the Board of Tax Appeals 
are as follows (R. 10-14): 

In 1918 Louis D. Beaumont created the j Beau- 
mont Investment Trust and was the principal 
trustee. Most of his time is spent abroad, but he 
has negotiated on behalf of the Beaumont Invest¬ 
ment Trust a number of transactions in this country 
through agents. Between October 1, 1910, and 
December 31, 1919, these transactions included the 
purchase of several blocks of stock and sonie real 
estate located at 112 West 59th Street, New, York 
City. The profit from the later sale of this real 
estate is the subject of controversy in this proceeding. 
At the time this property was acquired and until it 
was sold in 1921 it was subject to a first mortgage of 
$300,000. | 

The books of the Beaumont Investment Trust, 
from the time it was created, have been kept by 

i 

Touche, Niven & Company, a firm of accountants. 

The petitioner was organized under the laws of the 
State of New York on or before December 12, 1919. 
Its officers were Frederick D. W. Searing, president; 
Charles G. Hoffman, vice president; and M. Yictor 

i 


I 

I 
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located at 112 West 59th Street, New York City, 
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2. If it was the petitioner's income, is the Com¬ 
missioner precluded from taxing the same to the 
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in whole any tax or penalty, or accepted any 
abatement, credit, or refund based on such 
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and the Commissioner, with the approval of 
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or misrepresentation of fact materially affect¬ 
ing the determination or assessment thus 
made) (1) the case shall not be reopened or the 
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determination and assessment modified by 
any officer, employee, or agent of the jUnited 
States, and (2) no suit, action, or proceeding 
to annul, modify, or set aside such! deter¬ 
mination or assessment shall be entertained 
by any court of the United States (jU.S.C. 
App., Title 26, Sec. 1249). j 


STATEMENT 

i 


The facts as found by the Board of Tax Aippeals 
are as follows (R. 10-14): j 

In 1918 Louis D. Beaumont created the Beau¬ 
mont Investment Trust and was the principal 
trustee. Most of his time is spent abroad, but he 
has negotiated on behalf of the Beaumont invest¬ 
ment Trust a number of transactions in this country 

i 

through agents. Between October 1, 1919|, and 
December 31, 1919, these transactions included the 
purchase of several blocks of stock and somp real 
estate located at 112 West 59th Street, New! York 
City. The profit from the later sale of thijs real 
estate is the subject of controversy in this proceeding. 
At the time this property was acquired and until it 
was sold in 1921 it was subject to a first mortgage of 
$300,000. 


The books of the Beaumont Investment Trust, 
from the time it was created, have been kept by 
Touche, Niven & Company, a firm of accountants. 

The petitioner was organized under the laws of the 
State of New York on or before December 12, 1919. 
Its officers were Frederick D. W. Searing, president; 
Charles G. Hoffman, vice president; and M. Victor 
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Abraham, secretary treasurer. They were employees 
of the law firm of Rose & Paskus. The above named 
officers were the incorporators of the petitioner. 
Searing and Hoffman each held two shares of stock 
of the petitioner and Abraham held one share, par 
value $100 per share. The authorized capital stock 
was $1,000, divided into 10 shares of $100 par value 
each. The certificate of incorporation, in stating the 
purpose of forming the petitioner, provides: 

The purpose or purposes for which it is to 
be formed are as follows: The corporation will 
engage in the business of buying, selling, ex¬ 
changing and generally of dealing in and with 
and improving lands, lease holds and real 
estate, or any interest therein. 

Of erecting and constructing houses, build¬ 
ings, or works of every description. 

Of making, entering into, performing, and 
carrying out contracts for constructing, alter¬ 
ing, decorating, furnishing, fitting up, and 
improving buildings of every sort and kind; of 
advancing money to and entering into con¬ 
tracts and arrangements of all kinds with 
builders, property owners, and others. 

Of selling, leasing, letting, mortgaging, or 
otherwise disposing of or encumbering lands, 
leaseholds, houses, buildings, and other prop¬ 
erty of the company, and also of undertaking 
and directing the management and sale of 
property, buildings, and lands, and of trans¬ 
acting on commission a general brokerage 
business in real estate and in placing mort¬ 
gages on real estate. 
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To the extent authorized by law, !to pur¬ 
chase, sell, and deal in personal property of 
every name and nature, but nothing herein is 
to be construed as intending to form a Ranking 
corporation or a corporation known and de¬ 
scribed as a monied corporation. 

The corporation will carry out all j or any 
part of the foregoing objects, either as! princi¬ 
pals or agents, lessors or lessees in conjunction 
with any other person, firm, association, or 
corporation. j 

The certificate of incorporation further provides 

j 

that “the amount of capital with which said corpora¬ 
tion will begin business is five hundred dollars. ” 

The petitioner obtained title to the real estate 
located at 112 West 59th Street which the Bepumont 
Investment Trust had acquired, and in 1921 the 
petitioner conveyed title to the vendee when the 
property was sold. The corporate action pf the 
petitioner necessary to authorize the petitioner to 
acquire the property is set forth in the minutes of a 
meeting of the board of directors of the petitioner 
held on December 13, 1919, as follows: 

$ * ijc j $ 

Whereas at a meeting of the incorporators 
of this company held on December 13th[ 1919, 
a resolution was unanimously adopted accept¬ 
ing an offer made by Louis D. Beaumont to 
sell and convey to this company premises 
known as 112 West 59th Street, New! York 
City, under conditions more fully set] forth 
in the said offer, if in the judgment pf the 
Board of Directors an acceptance thereof 
seems advisable: and 
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Whereas the said offer has been read to the 
Board of Directors, together with the resolu¬ 
tion adopted at the meeting of the incorpora¬ 
tors aforesaid; 

Now, therefore, be it 

Resolved that it is the unanimous judgment 
of this Board that said offer should be accepted 
and that the property offered to be conveyed 
to the company is reasonably worth the pur¬ 
chase price asked for same; and be it 

Further resolved that the officers of the 
company be and they hereby are authorized 
and directed to accept said offer; to do any 
act or thing necessary or convenient; to cause 
proper assignment of said contract and to 
cause title to be taken, subject only to the 
encumberances mentioned in said contract 
to be conveyed to the company and to cause 
the purchase price thereof to be paid, and 
further to issue or cause to be issued the entire 
capital stock of this company to Louis D. 
Beaumont or his nominees all in accordance 
with the terms of the said offer; and be it 

Further resolved that after the conveyance 
of the said property shall have been accom¬ 
plished, as aforesaid, the officers be and they 
hereby are directed to assume the management 
and control of the said property as in their 
judgment and discretion may seem proper; 
to employ such Superintendent or other 
employees as may be necessary to properly 
take care of the said premises and to operate 
the same, and to do any and all necessary acts 
or things that may be from time to time 
necessary, or expedient in the proper manage- 
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ment, control, supervision, and safeguarding 
of the said property. 

On January 2, 1920, the law firm of Rose & Paskus 

! 

wrote a letter to Louis D. Beaumont, c/o Commercial 
Investment Trust, New York, New York, in the 
following terms: 

In order to take title to the club house on 
59th Street formerly occupied by the Heutsche 
Verin, we deemed it wise in your absence to 
organize a corporation known as 112 |W. 59th 
St. Corporation. The corporation \Y as duly 
organized with a capital of $l,OOO.0O. The 
officers and directors thereof are as follows: 
Frederick D. W. Searing, Charles G. Hoffman, 
M. Victor Abraham. j 

These persons are employees in our office 
whose resignations are available at apy time. 
The entire capital stock of the company has 
been issued to you in consideration of the 
assignment of the contract by youj to the 
corporation. 

On January 3, 1920, Rose & Paskus wroteia letter 

to Louis D. Beaumont, Colombo, Ceylon, in the 

following terms: 

# 

Title to the Deutsche Verin Club house on 
West 59th Street closed on December 1(6, 1919. 
Title was taken in the name of a corporation, 
namely, 112 W. 59th Street Corporation, which 
was organized for that purpose with aj capital 
of $1,000, all of this stock being issued !in your 
name. Just prior to the title closing, Mr. 
August returned to New” York, but was! unable 
to take up with us the details of the matter 

1278—33-2 ! 
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due to a nervous indisposition. As a conse¬ 
quence, this left the matter in a more or less 
unsatisfactory shape because there was no¬ 
body to whom we could refer for definite in¬ 
structions. Mr. Ittleson advised us that Mr. 
August had withdrawn from the purchase and 
that the entire transaction was to be concluded 
in your name only. 

Recently Mr. Gilbert called upon us and 
stated that he was negotiating to sell the prop¬ 
erty to the Aero Club at a price which would 
equal its cost to you, including fees, interest, 
etc. i Mr. Gilbert stated to us that he believed 
such was your intention. Immediately after¬ 
wards we got in touch with Mr. Ittleson and 
Miss Burke of your office, both of whom ad¬ 
vised us that it was their belief that Mr. 
Gilbert's suggestion was in line with your de¬ 
sires. As a result we have advised Mr. Gilbert 
that we would close a contract for the sale of 
the property to the Aero Club but only upon 
condition that prior to the conveyance of title 
pursuant to the contract we could secure your 
telegraphic authorization. 

We have heard nothing further concerning 
the matter since then, but if we do hear that 
the Aero Club is willing to enter into such an 
arrangement, we shall at once cable you to 
that effect so that you may send us your 
personal authorization. 

In the event that the Aero Club does not 
purchase the property, we await suggestions 
from you as to your desires with reference to it. 

Frederick D. W. Searing has never resigned as 
president of the petitioner. He acted as a “ dummy 
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officer” of a number of corporations, resigning as 
such to make way for the real officers when tjis resig¬ 
nation was asked. He, as an employee of jthe law 
firm of Rose & Paskus, did as he was told to do in 
such corporate matters. 

From the time the property in question was 
acquired in 1919 until it was sold in 1921 it Ivas not 
rented, but was in the charge of a caretaker. There 
were quite a number of expenses incurred on this 
property during this time. 

i 

The property in question was sold in 19$ 1 at a 
profit of $51,547.88. On its return for the year 
1921 the Beaumont Investment Trust included as 
a part of its income the profit of $51,547.88 Ion the 
sale of the property in question and the tpx was 
duly paid. On May 22, 1928, the Beaumont Invest¬ 
ment Trust and the Commissioner of Internal! Re ve- 

i 

nue entered into an agreement on Form 866, ip pur¬ 
suance of Section 1106 (b) of the Revenue Act of 
1926, whereby they agreed that the determination 
and assessment made by the Commissioner fbr the 
years 1919 to 1925, inclusive, against the Beatunont 

Investment Trust should be final and conclusive. 

! 

Exhibits submitted in evidence, consisting of jj)hoto- 

i 

static copies of pages of books of the Beaumont In¬ 
vestment Trust, show that the Beaumont Investment 
Trust carried in its ledger an account entitled “122 
West 59th Street Corporation—Current a/c.” jThese 
excerpts from the books show that there was capital¬ 
ized in the accounts of the Beaumont Investment 
Trust an amount of $1,000 for 10 shares of the capital 


i 


i 
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stock of the petitioner and that the petitioner was 
charged in an open account receivable with an amount 
of $142,468.08, being the balance of the purchase price 
of the realty in question after deducting $1,000 
charged to the investment in the capital stock of the 
corporation, plus certain expenses, interest, etc., 
incident to the acquisition of the property. They 
show that in 1921, when the property was sold, the 
investment in the capital stock of the petitioner was 
transferred to the open account receivable against the 
petitioner, that the proceeds of the sale were credited 
to this account receivable and that the resulting credit 
balance of $51,547.88 attributed on the books to the 
net profit on the sale of the property was then trans¬ 
ferred first to an account called “miscellaneous 
profits ” and, at the end of the year, from this account 
to the account reflecting income and expenditures of 
the Beaumont Investment Trust. Respondent deter¬ 
mined a deficiency against petitioner of $19,572.02, 
plus a 25-percent penalty of $4,S93.01 (R. 6) for 
delinquency in filing a return. The Board of Tax 
Appeals sustained respondent and petitioner alleges 
error and seeks review (R. 22-27). 

SUMMARY OF ARGUMENT 

Petitioner has not sustained the burden of proof 
to show either that an agency or trust was created 
whereby beneficial ownership of premises 112 West 
59th Street, New York City, was retained in Louis 
D. Beaumont or the Beaumont Investment Trust; 
on the contrary the decision of the Board that peti¬ 
tioner was a distinct entity and taxable under Section 
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230 of the Revenue Act of 1921, on the gain from the 

l 

sale of its property, is supported by substantial evi¬ 
dence. 

The law of separate entity existing between a cor¬ 
poration and its stockholders is settled and although 
Louis L\ Beaumont for his own convenience or the 
convenience of the Beaumont Investment Trust was 
legally entitled as sole stockholder to organize peti¬ 
tioner in order to facilitate the handling of the real 
estate, because of his absence abroad, sufch right 
carried with it the assumption of any burdens cast 
upon such organization by law. 

I 

The closing agreement under Section 1106 (b) of 
the Revenue Act of 1926 cannot avail to av^id taxes 
imposed upon another and different taxpayer for a 

i 

different tax. 

ARGUMENT 

I 

I 

I 

The Issue Defined 

I 

The sole question before this Court is whether 
petitioner, a corporation organized under the laws of 
the State of New York, realized a profit on the sale 
of certain real estate in the City of New York. 
Section 230 of the Revenue Act of 1921, supra, pro- 

i 

vides for the collection of a tax on the net income 
of every corporation. 

Petitioner concedes (Br. 7) that it was ^ fully 
organized corporation, and is not exempt from tax 
under the provisions of Section 231 of the Revenue 
Act of 1921, but submits that its relation to th^ profit 

was one of trust or agency and not of beneficial Owner- 

! 

i 
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ship. It is also claimed (Br. 17) that petitioner is a 
mere “dummy” and that under the evidence the 
profit was a profit of the Beaumont Investment 
Trust, hereinafter referred to as the Trust, and not of 
petitioner, i Petitioner also contends (Br. 8-15) that 
respondent is concluded by a closing agreement 
between the Trust and respondent under the provi¬ 
sions of Section 1106 (b) of the Revenue Act of 1926, 
supra. 

Respondent held that the profit on the sale of 

premises 112 West 59th Street was income to the 

petitioner; that petitioner had incurred a penalty 

of 25 percent by failure to file a return; that the 
% 

closing agreement was with the Trust which was not 
the taxpayer in the instant proceedings and that the 
tax was collected and paid by the Trust on income 
received from petitioner, as a liquidating dividend 
(R. 7, 36). 

The Board of Tax Appeals sustained the decisiod 
of respondent, and error is urged on the ground that 
the decision is not supported by the evidence; that 
it is contrary to law and that the closing agreement 
operates as a bar to the assessment against petitioner. 

II 

The Decision of the Board on the Facts is Supported by 
Substantial Evidence and Should be Sustained 

An examination of the facts discloses that the ac¬ 
tion of respondent was justified. The burden of 
proof rests on petitioner, and the findings of fact by 
the Board will not be disturbed if based on substan- 
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tial evidence. Phillips v. Commissioner , 283 U.S. 
589. | 

i 

The Board found that petitioner was regularly 
organized under the laws of New York j in 1919 
(R. 10). Its principal office was fixed at 200 West 
72d Street, New York City (R. 29). Theretofore, in 
1918, Louis D. Beaumont created the Beaumont 
Investment Trust and was the principal trustee. 
While most of his time was spent abroad Beaumont 

_ i 

negotiated on behalf of the Trust a number of trans¬ 
actions in this country through agents; priojr to De¬ 
cember 31, 1919, in one of these transactions he had 
purchased the real estate located at 112 West 59th 
Street; at the time of its acquisition and until sold 
in 1921 it was subject to a first mortgage of ^300,000. 
The gain of $51,547.88 from the sale in tlje latter 
year is the subject of this controversy (R. 10). The 
attorneys for Louis D. Beaumont formed petitioner 
to take title to the real estate (R. 13) and to facilitate 
handling of the property (R. 32) due to the fact that 
Louis D. Beaumont would not be available to execute 
the necessary papers to convey legal title j to the 
prospective purchasers (R. 43). Capital stock to the 
amount of $1,000 was issued in the name of liouis D. 
Beaumont “in consideration of the assignment of the 
contract by you to the corporation” (R. 12). The 
officers and directors of the company were three 
employees of the law firm who had frequently acted 
as dummy officers for other corporations andl served 
until their successors were chosen. No successors 
were chosen by petitioner and the president never 


i 
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resigned nor did the others so far as the record 
discloses (R. 13). The Trust included in its return 
for the year 1921, as a part of its income the profit of 
$51,547.88 and the tax was paid (R. 14). Respond¬ 
ent, however, held this sum to be a liquidating dividend 
(R. 25, 32,36) to the Trust and the Trust paid thereon 
no normal tax but a surtax only based upon the fact 
that the dividends (credit for normal tax) received 
by the Trust in the taxable year exceeded the net 
income (R.; 37). Petitioner filed no return (R. 43) 
and refused to file a delinquent return (R. 41). 

There is an absence of evidence as to the character 
of the transaction which led to the purchase of the 
property. Whether Beaumont received a deed and 
then transferred the title by deed to petitioner does 
not appear. While it is said that he had assigned his 
contract in consideration of the issuance to him of 
all of the capital stock the minutes show that an offer 
to sell and convey the property to petitioner “ under 
conditions more fully set forth in said offer” was 
accepted by petitioner (R. 11-12). Wkat those con¬ 
ditions were is not shown. There is no evidence in 
the record as to agency or trust relationship between 
the Trust and petitioner, and the failure to produce 
such evidence strongly indicates its nonexistence. 
The deed from petitioner to the purchaser was not 
produced. Had it been, the corporate action of 
petitioner wnuld have been shown, also the warranty 
given, general or special, if any. 

In the absence of this proof petitioner’s claim of 
agency or trust disappears. 
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The admission that petitioner was lawfully organ¬ 
ized and took title to the property (Br. 7) carries with 
it the presumption that as a creature of the law its 
operations were conducted in accordance wdth law. 

i 

This would not be true if it should now be allowed to 
claim that it was a mere dummy or agen^ of the 
Trust and had conveyed property of the corporation 
without corporate action. The president j testified 

(R. 28) that “I suppose that I signed the deed”, and 

[ 

he must have been lawfully authorized so to do other¬ 
wise a fraud was perpetrated on the purchaser as no 
title passed to him. j 

Petitioner asserts that it kept no books of account 
but the evidence shows that the account^ of the 
Beaumont Trust were kept by a firm ol public 

i 

accountants and contained therein were the accounts 
of petitioner reflecting the transaction in pjurchase 
and sale of the property as well as corporate organ- 

i 

ization and liquidation of petitioner (R. 30-36). It 
is submitted that this firm of accountants qould as 
well have claimed to be agents or employees of the 
petitioner as of the Trust. It is therefore submitted 
on these facts that the action of respondent was 

i 

properly approved by the Board. 


Ill 


The Decision of the Board Is in Accordance with 


Law 


Petitioner admits that it was a legally organized 
corporation. It claims exemption from tax, however, 
on the ground that the beneficial interest in the prop¬ 
erty of the corporation was vested in the Trust as 
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the holder of all of its stock and that the profit on the 
sale was income of the Trust and not of petitioner 
(Br. 24).* The question of taxation must be deter¬ 
mined by what was actually done rather than the 
declared purpose of the participants. Weiss v. 
Steam , 265 U.S. 242; Phelps v. Commissioner , 54 F. 
(2d) 289 (C.C.A. 7th). 

Concededly petitioner was organized for the con¬ 
venience of Louis D. Beaumont and to facilitate the 
handling of the property (R. 32), and as the others 
had withdrawn therefrom the whole transaction was 
concluded in his name only (R. 13). There is nothing 
in the record to indicate that Louis D. Beaumont was 
not the sole owner of the Trust. Whether this be 
true or not, he was the sole stockholder of petitioner, 
either for himself or for others associated with him. 

It is too well settled to admit of discussion that a 
corporation is an entity, entirely separate and dis¬ 
tinct from its stockholders. Eisner v. Macomber , 
252 U.S. 189; Goldberg v. Commissioner , 36 F. (2d) 
551 (App.D.C.); Darby-Lynde Co. v. Commissioner , 
51 F. (2d) 32 (C.C.A. 10th). 

This general rule is in nowise weakened by the 
existence of certain exceptional circumstances in 
which the courts have laid aside the veil of corporate 
entity to prevent fraud, tax evasion or grave and 
manifest injustice. McCaskill Co. v. United States , 
216 U.S. 504; United States v. Reading Co ., 253 U.S. 
26, 62, 63; Majestic Co. v. Orpheum Circuit , 21 F. 
(2d) 720, 724 (C.C.A. 8th); United States v. Barwin 
Realty Co. 3 25 F. (2d) 1003 (E.D.N.Y.). 


i 


There is no fraud here. Petitioner was! brought 
into being to meet the needs of Louis D. Beaumont, 
or the Trust which he represented. He had the right 
to continue to deal with the Trust propertied through 
agents as he had theretofore done. To suit his own 
convenience however, his attorneys advised him in 
Colombo, Ceylon, of the organization of petitioner 
and that he w’as the sole stockholder (R. 12) 'and that 
the corporation was necessary to expedite! making 
title on the sale of the property as heretofore shown. 

In a similar situation before the Board of Tax 
Appeals w’herein it was claimed, as here, that la person 
who owned or controlled the entire capital stjock of a 
corporation was the taxpayer it was held tpat such 
fact did not dissolve the corporation, nor | did the 
failure to hold corporate meetings impair its existence. 
The income w^as held to be income of the corporation. 
Broadway Strand Theatre Co. v. Commissioner , 12 
B.T.A. 1052. The Board further stated jhat (p. 
1056): j 

Where a corporate cloak is resorted to for its 
business benefits, the burdens, if any, must also 
be assumed. 

This same principle has been announced by the 
Court of Appeals of New York in different language 
but to the same effect in People v. Williams, 198 N.Y. 
54, 91 N.E. 266, and by the Circuit Court of Appeals 
for the Seventh Circuit in Nowland Realty Corp. v. 
Commissioner, 47 F. (2d) 1018. 

It is true that in the Nowland case the parties were 
seeking to avoid a state tax by legal meahs and 
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formed the corporation for that purpose while here 
the purpose was to facilitate the sale of property. 
Both acted within their legal rights but each became 
subject to the liability for the tax on corporations 
imposed by the revenue law. 

Petitioner also contends (Br. 11) that the action 
of respondent results in double taxation. As here¬ 
tofore shown this is not so as a matter of fact for 
petitioner is taxed on gain resulting from a sale of 
its property while the Trust was taxed on income 
received as a liquidating dividend. 

Such claim is without merit as a matter of law 
when, as here, Congress has clearly expressed its in¬ 
tention to impose the tax. Hellmich v. Heilman , 276 
U.S. 233. It is true that this Court held in National 


Bank of South Carolina v. Lucas , 59 App.D.C. 157, 
that an item which had been reported and taxed in 
a previous year should not be included and taxed in 
a later year simply because the method of account¬ 
ing was changed, as to do so would not clearly reflect 
income. The court stated in its opinion that double 
taxation was to be abhorred, but the situation there 
considered is verv different from that here under re- 
view. The Bank returned and paid tax in one year 
on a sum earned as discount and, as the same tax¬ 
payer, the same income was sought to be taxed in a 
subsequent year, thus distorting income. Petitioner 
here is taxed on the “gain” from a sale of real estate 
and the Trust, as sole stockholder, was taxed on “in¬ 


come” resulting from a liquidating dividend received 


from petitioner. The complaint of petitioner (Br. 
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4-5) that the “liquidating dividend” was “utterly 
impossible” because of the fact that the aipount of 
the tax claimed by the Government from petitioner 
of $19,572.02 reduced its only asset to thej sum of 
$31,975.86 (the profit of $51,547.88 reduced by the 
$19,572.02 portion thereof belonging to the Govern¬ 
ment as tax) is without merit as it results from its 
own failure to report its income and pay the tax and 
in its persistence in refusing to file a return when 
given the opportunity (R. 41). As it did not do so, 
the entire profit was paid over to the Trust and taxed 

i 

as income to it. 

Perthur Holding Cory. v. Commissioner , 61; F. (2d) 
785, on facts somewhat similar to the case j at bar, 
held constitutional Sections 203 (b) (4) and 204 (a) 
(8) of the Revenue Act of 1926, c. 27, 44 Stslt. 9, as 
to taxing gain or loss on the exchange of property for 
stock or securities. It was urged that the individual 
who had exchanged his property for shares df stock 
in the corporation would be subject to double tax¬ 
ation when he sold his shares or upon liquidation. 
The court, in disposing of this question, said (p. 786): 

I 

That may be unfair, but it is not unconstitu¬ 
tional; again, it was a matter for Kuttroff to 
consider when he put on a corporate! dress. 
* * * courts will not interfere because 

taxes are duplicated. 

It is therefore submitted that there is no substance 
in the contention of petitioner that objectionable 
double taxation results in taxing the gain to the cor- 


I 

i 
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poration and taxing a dividend in liquidation to the 
stockholder. 

Petitioner makes the further point that a con¬ 
structive or resulting trust resulted from the acquisi¬ 
tion of the property by the corporation and that, 
under the law of trusts, the gain from the sale was the 
gain of the Trust (Br. 34-43). The respondent fails 
to see wherein the cases cited by petitioner on this 
point are applicable. They are all cases where the 
consideration for property is paid by one person and 
title is taken in the name of another, and where, but 
for the creation of a resulting trust, there w'ould be 
unjust enrichment. In fact, unjust enrichment is a 
requisite to the application of the rule of resulting 
trusts. Foreman v. Foreman , 251 N.Y. 237. It does 
not appear as a fact who paid the original con¬ 
sideration for the conveyance of the property to the 
corporation. From the book entries of the Trust, it 
would appear that Mr. Beaumont personally made 
the initial payments (R. 31). It also appears that he 
received the stock of the corporation (R. 12, 13). 
On this set-up there is certainly no basis for a result¬ 
ing trust, since there is no unjust enrichment of the 
corporation 1 at the expense of the person who paid 
the purchase price. It appears elsewhere in the 
record that the entire capital stock was issued to the 
Trust (R. 35). If, as petitioner contends, the Trust 
paid the purchase price, there is no unjust enrichment 
even here for the reason that as holder of the stock of 
the corporation the Trust received, upon liquidation 
of the corporation, the proceeds from the sale. So 
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far as the corporation is concerned, we fail to see any 
unjust enrichment because the title to the property 
was placed in its name. No resulting trust is| effected 
between a corporation and its shareholders i because 
the latter have contributed paid-in capital oij surplus 
to the former. 

Moreover, even if it were established as a fact 
that the Trust paid the consideration wjiile the 
stock was issued to Beaumont individually,! or vice 
versa, there would not be any resulting trust, for 
the reason that, for all this record shows, Beaumont 
was entitled to the entire beneficial interest of the 
Trust. In that set of circumstances there \vjould be 
no unjust enrichment of any of the different legal 
entities at the expense of either of the otherd. 

Furthermore, the Legislature of New Yqrk has 
abolished trusts resulting from the payment of the 
consideration by one and the taking of title in the 
name of another except in cases where the nominal 
grantee has taken the deed without the knowledge 
and consent of the party paying the money or ex¬ 
cept the purchase is made with another’s mbney in 
violation of some duty or trust. Consolidate^ Laws 
of New York (2d ed.), Vol. 7, Sec. 94, pi 7332; 
Perry on Trusts (7th ed.), Vol. 1, Sec. 142;! Leary 
v. Corvin , 181 N.Y. 222; 73 N.E. 984. In the instant 

i 

case the corporation took title with the consent of 
the Trust as well as of Beaumont. No equities are 
shown, consequently, by virtue of the Ne\y York 
statute, there is no resulting trust binding the tax¬ 
payer corporation. 

i 

i 

i 

i 
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Therefore, it is respectfully maintained that the 
rule contended for by the petitioner for a resulting 
trust has no application on the facts as developed in 
this case. It cannot be said that there has been any 
unjust enrichment which is the basis for creating such 
trusts. 

Petitioner has cited numerous authorities in sup¬ 
port of its position. To discuss them in detail would 
extend this brief beyond necessary limits. We sub¬ 
mit that while they contain many sound principles of 
law, an examination demonstrates their lack of 
application to the questions involved. 

IV 

The Closing Agreement Between the Trust and Respondent 

Is Not a Bar to the Assertion of Liability for Tax Against 

Petitioner 

Petitioner argues (Br. 8-15) that under the decision 
of this Court in the case of National Bank of South 
Carolina v. Lucas , supra , the Commissioner is con¬ 
cluded by the closing agreement between respondent 
and the Trust. This agreement (R. 38-39) was 
entered into under the provisions of Section 1106 (b) 
of the Revenue Act of 1926, supra. 

The statute provides that where an agreement is 
made in writing between the taxpayer and the Com¬ 
missioner after the determination and assessment of 
a tax in any case and the taxpayer has paid in whole 
any tax or penalty determined, such agreement shall 
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i 
i 
i 

be final and conclusive except on certain conditions 

i 

not claimed here. 

We submit that we have heretofore shown the 
lack of application of the decision relied on. That 
the petitioner was not the taxpayer is apparent 
unless the contention of petitioner is sustained that 
it was a mere dummy, agent, or trustee. If! entitled 

i 

to exemption on either of these grounds petitioner 
is not liable. If, however, on the law and Ithe evi¬ 
dence liability exists, it cannot be avoided by virtue 
of the closing agreement with the Trust, a separate 
entity, which as shown (R. 10) had many properties 

i 

in addition to its stockholdings in petitioner.; 

Moreover, as heretofore shown respondent taxed 
petitioner on gain from the sale of real estate jand the 
Trust had been taxed on income received asia liqui- 

i 

dating dividend. In this there is no inconsistency. 
Plainly in such cases two taxed are due. /j lellmich 
v. Heilman , supra. For this reason alone the Com¬ 
missioner’s former action with respect to thb Trust 
does not conclude him upon a determination of the 
petitioner’s liability. 
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CONCLUSION 


It is respectfully submitted that the decision of 
the Board of Tax Appeals should be affirmed. 
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